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Bef ore W ENER, BENAVI DES, and STEWART, Circuit Judges.
PER CURI AM *

Al fonso Garci a- Coronado (Garcia) appeals the sentence
i nposed by the district court after he pleaded guilty to two
counts of a nine-count superseding indictnment charging that he
conspired to transport and harbor aliens for financial gain and
that he was a felon in possession of a firearm He first argues
that the district court incorrectly applied the sentencing
gui del i nes by assessing hima nine-|evel adjustnent based on a

factual finding that he transported nore than 100 aliens.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Garcia entered into a plea agreenent wherein he waived his
right to appeal a sentence inposed within the guidelines range.
Al t hough neither party addresses the waiver, we wll do so
because a waiver of the right to appeal would deprive this court

of jurisdiction. See United States v. Martinez, 263 F.3d 436,

438 (5th Cr. 2001).
A defendant may waive his right to appeal as part of a valid
pl ea agreenent if the waiver is know ng and voluntary. United

States v. Robinson, 187 F.3d 516, 517 (5th Cr. 1999). The

def endant nust know that he “had a right to appeal his sentence

and that he was giving up that right.” United States v.

Portillo, 18 F.3d 290, 292 (5th G r. 1994)(internal quotations
and citation omtted); see also FED. R CRM P. 11(c)(6)

(the district court has a duty to advise the defendant of the
ternms of the waiver-of-appeal provision)(version applicable to
guilty pleas entered prior to Dec. 1, 2002). An appeal in
contravention of the waiver provision should be dism ssed.

United States v. Melancon, 972 F.2d 566, 568 (5th Gr. 1992).

Garcia' s argunent that the district court erred in its fact-
finding regarding the nunber of aliens snmuggled “is plainly

wai ved by the agreenent.” See Martinez, 263 F.3d at 438.

Mor eover, the record denonstrates that the district court
conplied wwth FED. R CRM P. 11(c)(6) by advising Garcia of the
ternms of the waiver-of-appeal provision. Garcia indicated that

he knew the rights he was giving up under the terns of the plea
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agreenent. Because the waiver was knowi ng and voluntary, it wll

be enforced. See Mel ancon, 972 F.2d at 568.

Garcia' s second argunent is that the 120-nonth sentence he
received on the firearns count anmounted to an unjustified upward
departure. Because Garcia preserved his right to appeal a
sentence not within the guidelines range, this court nust
determ ne whet her the sentence was within the guidelines range or
whet her it anobunted to an upward departure fromthat range.

When multiple counts are contained in the sane indictnent,
“the sentence inposed on each count shall be the total punishnent
as determned in accordance with Part D of Chapter Three, and
Part C of [Chapter Five].” US S.G § 5GL.2(b) & comment. (n.1).
The “total punishnent” is determ ned by conbining the offense
Il evels for the offenses, “taking the offense | evel applicable to
the G oup with the highest offense | evel and increasing that
of fense level” in accordance with the table in § 3D1.4. U S.S. G
88 3D1.4, 3D1.5. *“If the sentence inposed on the count carrying
the highest statutory maxi numis adequate to achi eve the total
puni shnment, then the sentences on all counts shall run
concurrently . . . .” US S G § 5GL 2(c).

The 120-nonth term of inprisonment on the firearns count was
not the result of an upward departure, but rather the result of
the district court’s correct application of the sentencing
gui delines. Accordingly, Garcia s challenge to the sentence is

wai ved under the ternms of the plea agreenent. Garcia’ s argunent
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that Blakely v. Washington, 124 S. C. 2531 (2004), provides
addi tional grounds for reversal of his sentence is foreclosed in

this court. See United States v. Pineiro, No. 03-30437, 2004 W

154170, *1 (5th Gr. July 12, 2004). The appeal is DI SM SSED.

See Martinez, 263 F.3d at 439.

APPEAL DI SM SSED.



