United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T July 26, 2004

Charles R. Fulbruge llI
No. 03-40274 Clerk

SALLY HART, | ndependent Executrix of the Estate of Joseph L.
Hal |,

Pl ai ntiff-Appellee,
vVer sus
TEXAS DEPARTMENT OF CRIM NAL JUSTICE; ET AL,
Def endant s,
GLENDA M  ADAMS, M D.

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(G 02-Cv-211)

Before DAVIS, WENER, and STEWART, G rcuit Judges.
PER CURI AM *

Def endant - Appellant G enda M Adans, MD. (“Dr. Adans”)
appeals the district court’s denial of summary judgnent. Texas
prison inmate Joseph Hall originally brought suit in the district
court alleging that Dr. Adans, in her capacity as Eastern Regi onal
Medi cal Director, University of Texas Medical Branch Correctional
Managed Care (“UTWMB"), violated his Ei ghth Amendnent right to

adequat e nedi cal care by denonstrating deliberate indifference to

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



t he serious nedical needs of inmates, including hinmself.! In the
district court, Dr. Adans filed a notion for summary j udgnent based
on qualified imunity, which notion the court denied. W dismss
this appeal, based on our conclusions that (1) Hall has alleged a
violation of a clearly established constitutional right, and (2)
any decision on whether Dr. Adans’s conduct was objectively
unreasonabl e turns on a genuine dispute about issues of materi al
fact, which we have no jurisdiction to consider at this stage of
t he acti on.
|. Facts and Proceedi ngs

The three individuals nost intimately involved with this case
were all associated with the Texas Departnent of Crimnal Justice
(“TDCJ”) at the tine that the incidents giving rise to the | awsuit
took place. Hall was an inmate at the Wnne Unit of the TDCJ; Dr.
Curtis Kovacs (“Dr. Kovacs”) was the acting Medical Director at the
Wnne Unit; and Dr. Adans was UTMB's Eastern Regional Medical
Director and, in that capacity, was Dr. Kovacs' s superior.

I n Cctober 1997, Dr. Kovacs noticed a suspi cious nodul e i n one
of Hall’s lungs when reviewing Hall’s annual chest x-ray at the
Wnne Unit. Dr. Kovacs recomended that Hall be referred to a

facility at which he could receive a CAT scan. This would require

' Hall died in April 2003 and the executrix of his estate,
Sally Hart, has continued his |awsuit. Because the central
all egations made in the district court revolve around Hall and the
time he spent as an inmate in the Texas Departnent of Crimna
Justice, however, this opinion refers to Hall as the plaintiff.
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that Hall be transferred to the Estelle Unit in Galveston
(“Estelle”), where appropriate facilities were | ocated. Dr. Adans
approved Dr. Kovacs's CAT scan referral for Hall in |ate Cctober.
Corrections officers attenpted to effect Hall’'s transfer in
Decenber 1997, but when they arrived at Hall’'s <cell at
approximately 10:30 pm they could provide him no information
regarding why he was being “chained out” to Estelle. Hal |
testified that, because going to Estelle would require a full
transfer, with a change in living conditions and potential | oss of
privileges, he went to the infirmary to inquire as to the reason
for the transfer, but received no information there either. As
neither the officers nor the infirmary personnel could tell Hall
why he was being transferred, he declined unspecified nedical
treatnent rather than accept the transfer to Estelle. No foll ow up
was ever pursued, by either Dr. Kovacs or Dr. Adans, so Hall never
recei ved the CAT scan.

During his tenure as acting Medical Director of the Wnne Unit
(January 1997 to May 1998), Dr. Kovacs consistently conplained to
Dr. Adans about the prisoner referral and transfer system |In Dr.
Kovacs’ s opi ni on, as expressed i n several personal conversations he
had with Dr. Adans and in nonthly reports that he prepared and
furnished to her, the systemwas failing: Many inmates failed to
receive needed nedical care as a direct result of problens and
deficiencies in the referral and transfer system Dr. Kovacs
indicated in several reports that transfer refusals by inmates

3



(general |y because of the Estelle Unit’s reputation for poor living
condi tions) presented a continuing health problem Dr. Kovacs al so
proposed changes that he t hought m ght correct the problens arising
out of refused or otherwise failed transfers, but his suggestions
were rejected.

Dr. Kovacs’s actions —and Dr. Adans’ s responses (and non-
responses) to them —are at the heart of the instant suit. Hall
alleges that Dr. Kovacs nmade Dr. Adans aware of serious problens
wth the referral system that Dr. Kovacs considered were
endangering patients’ lives, and that Dr. Adans’s intentional
ref usal to address these problens constituted deliberate
indifference to the health and safety of inmates. Hall contends
that Dr. Adans’s actions towards i nmates i n general deprived hi mof
his constitutional right to adequate nedi cal care under the Ei ghth
Amendnent, regardl ess of the fact that she did not personally bl ock
his access to nedical care.

After his release from prison in August 2001, Hall was
di agnosed with lung cancer and was told that he had approximately
one year to live. The cancer spread to his skeletal system
requiring the anputation of one leg. Hall died in April 20083.

1. Analysis

A. Jurisdiction




The courts of appeals have jurisdiction to hear appeals from
“final decisions” of the district courts.? Although this is an
interlocutory appeal, we have jurisdiction to review denials of
summary j udgnments seeking qualified immunity under the “coll ateral

order” doctrine, as explained by Mtchell v. Forsyth.® Because

qualified inmmunity inplicates the right not to stand trial, denial
of a qualified imunity claimis final in that the right to avoid
trial altogether cannot be vindicated by |ater appeal.* Qur
jurisdiction in such cases is not unlimted, however. As the
qualified inmmunity analysis is “significantly different from the
questions underlying [a] claimon the nerits,” and questions of
“evidence sufficiency” are not appealable,® we may only review a
denial of qualified imunity “to the extent that it turns on an
i ssue of law. "5

Qur case | aw has adhered to these principles. As we explained

in Cantu v. Rocha, interlocutory appeals are based on an issue of

|law — and therefore appealable — “when they concern only
application of established |egal principles, such as whether an

official’ s conduct was objectively reasonable in light of clearly

228 U S.C 8§ 1291.
3 472 U.S. 511 (1985).
4 See Mtchell, 472 U S. at 526-27

5> Johnson v. Jones, 515 U S. 304, 314 (1995).

6 Mtchell, 472 U S. at 530.
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established law, to a given (for purposes of appeal) set of

facts.”” Although we wll consider only undisputed facts when

deci ding such |l egal issues, a defendant nmay argue that sufficient
undi sputed facts exist to establish inmunity.3

This is essentially what Dr. Adans argues in the instant case,
despite the district court’s asserted rationale for denying
qualified immunity, made clear in its response to Dr. Adans’s
Motion to Reconsider: “This Court ... remains of the opinion,
that ... there are ‘genuine’ issues of fact in dispute and that

those factual issues are ‘material’ As we sunmmarized this

problemin Bazan v. Hidalgo County, even questions of |aw such as

whet her a defendant’s actions are obj ectively reasonabl e “cannot be

decided if there are genuine issues of material fact.”?® e

therefore have jurisdiction over the instant case to the extent,
but only to the extent, that no underlying factual issues exist.

B. St andard of Revi ew

We review a district court’s decision on summary judgnent de

novo, applying the sane standard as did the district court.?°

77 F.3d 795, 802 (5th Cir. 1996) (enphasis added).

8 See, e.q., Hart v. OBrien, 127 F.3d 424, 436 (5th Cr.
1997) (abrogated by the Suprenme Court on other grounds, see Spivey
v. Robertson, 197 F.3d 772 (5th Cr. 1999)).

9 246 F.3d 481, 490 (5th Cir. 2001) (enphasis in original).

10 See, e.g., Allen v. Rapides Parish Sch. Bd., 204 F.3d 619,
621 (5th Cr. 2000); MDaniel v. Anheuser-Busch, Inc., 987 F.2d
298, 301 (5th Cir. 1993).




C. Qualified I munity

Qur review of denials of qualified imunity conprises a two-

pronged i nquiry: “(1) under existing law, does the plaintiff allege

a violation of an actual, clearly established constitutional or

federal statutory right; and (2) if so, was the defendant’s conduct

obj ectively unreasonable in the light of clearly established |aw

at the tine of that conduct.”' Despite the district court’s

assertion that its denial of qualified imunity was based on
genui ne issues of material fact, we have jurisdiction to review
questions of law, including “(1) ‘the issue of whether and when a
right is clearly established’; and (2) ‘to the extent that the
rel evant discrete, historic facts are undi sputed, ... the question
of the objective unreasonabl eness of the defendant’s conduct.’”?1?
Dr. Adans asserts that the district court erred inits decisions on
both these questi ons.

1. Was the right clearly established?

Dr. Adans insists that even though the general right to
adequat e nedical care was clearly established at the tinme that the
events giving rise to this lawsuit occurred, the “exact contours”
of that right were not. Dr. Adans contends that because the

contours of the right were ill-defined, a public official in her

11 Felton v. Polles, 315 F.3d 470, 473 (5th Cr. 2002)
(enphasis in original).

12 1d. at 478 (quoting Pierce v. Smth, 117 F.3d 866, 871 (5th
CGr. 1997).




position could not have known that the alleged actions violated

that right. For support, Dr. Adans cites Thonpson v. Upshur

County, in which we explained that “[w] hen assessing the scope of
clearly established law ... it is necessary to articulate the
asserted constitutional right nore specifically.”®® Dr. Adans al so

relies on Sorenson v. Ferrie, which contains simlar |anguage:

“[Flor qualified imunity to be surrendered, pre-existing |aw nust
dictate, that is, truly conpel ... the conclusion ... that what

defendant is doing violates federal law in the circunstances.”?

G ven this precedent and the unique fact pattern of the instant
case, Dr. Adans argues that finding a «clearly defined
constitutional right here would be to dictate “that a prison
official has an affirmative duty to identify an i nmate who refuses
a referral to a nedical specialty clinic and to assure that his
appoi ntnment is reschedul ed.”

We di sagree with Dr. Adans’ s assessnent and her unduly narrow

definition of the right at issue here. As we explained in
Sorenson, “it is not necessary ... that the plaintiff point to a
previous case that differs only trivially from his case,” but

rather that the cited precedent be “materially simlar.”?® Contrary

13 245 F. 3d 447, 460 (5th Gr. 2001).

14134 F.3d 325, 330 (5th Cir. 1998) (enphasis in original)
(quoting Pierce v. Smth, 117 F.3d 866, 882 (5th Cr. 1997)).

15 Sorenson, 134 F.3d at 330 n.11 (5th Gr. 1998) (enphasis in
original) (quoting Pierce v. Smth, 117 F.3d 866, 882 (5th Cr.
1997)).




to Dr. Adans’s suggestion, the Suprene Court’s nost recent
articulation of what it neans for a right to be “clearly
est abli shed” —— which articulation we subsequently adopted?!®

confirnms that the exact fact pattern of the case under revi ew need

not be found in prior case |aw.

In that case — Hope v. Pelzer, a post-Upshur County case
which the dissent here does not address — the Suprene Court
explained that for a constitutional right to be clearly
est abl i shed,

its contours “nmnust be sufficiently clear that a
reasonable official would understand that what he is
doing violates that right. This is not to say that an
official actionis protected by qualifiedimmunity unless
the very action in question has previously been held
unlawful ... but it is to say that in the light of pre-
exi sting | aw the unl awf ul ness nust be apparent.”?®

16 See Roe v. Texas Dep’'t of Protective and Requl atory Servs.,
299 F.3d 395, 408-09 (5th G r. 2002).

7 Actual Iy, Upshur County’'s “specificity” | anguage appears to
be i napplicable to the “clearly established” prong. Upshur County
di scussed specificity only in the context of the second prong —
whet her the defendants’ conduct in that case was objectively
unr easonable — which, as we discuss in Part 11.C.2 infra, we
cannot reach in the instant case for lack of jurisdiction. As to
the question whether the plaintiff in Upshur County had alleged a
violation of a clearly established right, that panel expl ai ned t hat
an al | egation that defendants “were deliberately indifferent to the
serious health needs of [plaintiff] and ... pronulgated or failed
to pronul gate policies that manifest their deliberate indifference
toward the serious nedical needs of their detainees. ... satisfied
[plaintiffs’] burden to allege, at a high level of generality, a
constitutional violation.” 245 F.3d 447, 459 (5th Cr. 2001).
This | anguage supports our conclusion that Hall has alleged a
violation of a clearly established right.

18 536 U.S. 730, 739 (2002) (enphasis added) (internal citation
omtted)(quoting Anderson v. Creighton, 483 U S. 635, 640 (1987)).
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In Hope the Court further clarified that, in general, prior
precedent nust give state officials “reasonable warning” that a
particul ar course of conduct violates a constitutional right, and
cited precedent indicating that “general statenents of the |law are

not inherently incapable of giving fair and clear warning.”! The

Hope Court specifically noted that “officials can still be on
notice that their conduct violates established |aw even in novel
factual circunstances.”? The Court noted further that, previously,

in United States v. Lanier,? it had rejected a requirenent that

prior case |aw be “fundanentally simlar.”
In fact, the Hope Court’s discussion of “clearly established”
constitutional rights casts serious doubt on the continued

viability of the rigid standard laid down in Pierce v. Snmth? and

Thonpson v. Upshur County.? |n Hope, the Suprene Court expressly

di sapproved of Eleventh Crcuit precedent requiring that “the facts

of previous cases be ‘materially simlar to the situation before
the reviewing court, explaining that “[t]his rigid gloss on the

qualified imunity standard ... is not consistent with our cases.”?

19 Hope, 536 U.S. at 741 (enphasis added) (quoting United
States v. Lanier, 520 U. S. 259, 271 (1997).

20 Hope, 536 U.S. at 741.

21 520 U.S. 259 (1997).

22 117 F.3d 866 (5th Gr. 1997).

23 245 F. 3d 447 (5th Gr. 2001).

24 Hope, 536 U.S. at 739 (footnote omtted).
10



This is significant because Pierce, the foundation of our ownrigid
standard on the “clearly established | aw question, itself borrowed

that standard from Lassiter v. Al abama A&M Uni versity, Board of

Trust ees?® —a case specifically noted by the Hope Court as being
i nconsi stent with Suprenme Court precedent.?® Thus, Hope pushes us
toward a nore general description of the constitutional right at
i ssue both by describing a |l evel of specificity |ower than that we
have used in the past, and by undermning the case |aw that
originally established the nore rigid standard and t hereby erodi ng
the foundations of our precedent on this point.

It isin this context that we nust consider whether the right
at issue in the instant case was “clearly established.” As we nust
take the facts in the light nost favorable to the non-novant, ?’ t he
real question is whether a public official in charge of innmate
medi cal care nmay ignore systemw de problens — especially when
they are repeatedly brought to her attention by another simlarly
credential ed public official —that threaten the health and safety
of inmates, thereby (as Hall has alleged) knowngly, i.e.
consci ousl y, pursuing a path of conplete inactivity —
affirmatively deciding to do nothing — in the face of these

pr obl ens. W nust ask rhetorically whether the nore genera

2 28 F.3d 1146 (11th G r. 1994).
26 See Hope, 536 U.S. at 739.

21 See, e.q., Colson v. Gohman, 174 F.3d 498, 506 (5th Cr.
1999) .
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formul ati ons of the Ei ghth Anmendnent right to adequate nedi cal care
give “fair and clear warning” that such inaction is inpermssible,
despite the “novel factual circunstances” of the instant case. W
thi nk that they do.

In Farner v. Brennan, the Suprene Court explained that a

prison official who “knows of and di sregards an excessive risk to
inmate health or safety” denonstrates deliberate indifference and
can be held liable under the Ei ghth Amendnent.?® This genera
formulation is the baseline for these types of clainms, and was
clearly established by 1997. According to Hall’s sunmary judgnent
evi dence and reasonabl e inferences therefrom Dr. Adans’s conduct
falls squarely within that framework. Before the district court,
and again in his appellate brief, Hall alleged that (1) Dr. Adans
was repeatedly put on notice, by anot her physician, that the i nmate
transfer referral systemwas “so i nadequat e that i nnmates were bei ng
put in serious danger,” yet (2) she “refused to address” those
probl ems. Any suggestion that the inmates were not being put in
seri ous danger raises a question of “‘evidence sufficiency,’ i.e.,
which facts a party nmay, or may not, be able to prove at trial,”

which is not appealable at this stage of the litigation.?°

2 Farnmer v. Brennan, 511 U. S. 825, 837 (1994).

29 Johnson v. Jones, 515 U. S. 304, 313 (1995).
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Taking Hall’s allegations as true, as we nust at for summary
j udgment purposes,® there is no appreciable difference between
these allegations and the general franmework provided by, for

exanple, Farner v. Brennan. Therefore, just as in Upshur County,

Hall has satisfied his “burden to allege, at a high level of
generality, a constitutional violation.”3 Wre we to define the
right at issue as narrowy as Dr. Adans urges, we would, in effect,
be freezing the law as it exists today. No plaintiff could ever
successfully allege a violation of a constitutional right, as |ong
as the violation was perpetrated in even a slightly new and unusual
way. This appears to be exactly the situation about which the Hope
Court was concer ned.

It is true that Hall nust produce sone evidence to support his
all egations; and evidence that is “so weak or tenuous on an
essential fact that it could not support a judgnent” wll not

suffice.® It is also true that nmere di sagreenment anong the parties

%0 See, e.q., Colston v. Barnhart, 130 F. 3d 96, 98-99 (5th Cr
1997): “The district court’s determnation that fact issues were
presented t hat precluded sunmary j udgnent does not necessarily deny
us jurisdiction ... W can determne as a matter of |aw whet her
Barnhart is entitled to qualified immunity after accepting all of
Colston’s factual allegations as true.” (enphasis added) (i nternal
citation omtted).

31 Thonpson v. Upshur County, 245 F.3d 447, 459 (5th Cir.
2001) .

32 Alton v. Tex. A&M Univ., 168 F.3d 196, 199 (5th Cir. 1999).
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as to the facts will not prevent sunmary judgnent.®* |n the instant
case, however, Hall has carried his burden on this point. The
summary judgnent evidence produced at trial denonstrates that (1)

Dr. Kovacs produced nonthly reports that docunented, inter alia,

transfer and referral system problens that negatively affected
patient care, (2) Dr. Kovacs personally discussed these problens
with Dr. Adans on at |east one occasion, and (3) Dr. Kovacs
conpl ai ned on nore than one occasion, to Dr. Adans as wel |l as ot her
officials, that Dr. Adans was continuing to do nothing about these
systemc problens and that inmate care was being severely
undermned as a result.? |Indeed doing nothing in the face of
express know edge of a deleterious situation is quintessential
del i berate indifference.

We note in passing that many of the problens highlighted by
Dr. Kovacs woul d appear (to a layperson, at |east) to be serious
enough to affect patient care significantly. Additionally, in a
letter to Dr. Rochelle MKinney, a copy of which was sent to Dr.

Adans, Dr. Kovacs “admt[ted] to a great deal of frustration trying

33 See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 247-48
(1986) .

3 I'n nore than one nmonthly report, Dr. Kovacs conpl ai ned t hat
“no one seens to care enough to want to help. Only solution seens
to be even nore prayer.” In a letter to Dr. Adans, Dr. Kovacs
asserted that “[w henever | ask for your help it is ignored,” and
he repeated that allegation in a letter to Dr. Rochell e MK nney

(to which Dr. Adans was carbon-copied): “[w henever | ask ... Dr.
Adans ... for help ... there is no response, .... | am not
unwi lling to accept nore work in the pursuit of adequate

heal t hcare.”

14



to get adequate and tinely care for [his] patients,” which clearly
inplies that the care he was able to give at that point was
inadequate. Although this is not the appropriate tine to assess
the strength of Hall’s factual allegations, we nention this in the
context of whether the right to nedical care (as that right is
inplicated here) was “clearly established”; that is, whether the
risks that Dr. Adans ignored can fairly be said to have been
“excessive.” In the instant case, Hart has produced sunmary
j udgnent evidence that adequately alleges an excessive risk. At
| east, this is a factual question to be decided at trial.?3°

2. Was Dr. Adans’s conduct objectively unreasonabl e?

Dr. Adans al so says that she took “sonme steps” to conbat the
problenms highlighted by Dr. Kovacs, and that this fact alone
precludes a finding of deliberate indifference.® Furthernore
contends Dr. Adans, her assertions on renedial action are
“undi sputed” by Hall. This second statenent is flatly inaccurate.
Hal | has always insisted that Dr. Adans did nothing to address the
probl ens detailed by Dr. Kovacs; and, as we have indicated, there

is summary judgnment evidence that supports his contention. This

dispute is genuine and the fact disputed is certainly materi al

35 See note 29, supra, and acconpanying text.

3% See, e.0., Southard v. Texas Bd. of Crim Justice, 114 F. 3d
539, 554 (5th Cr. 1997) (discussing why a defendant could
successfully assert qualified inmmunity, we noted that he “did not
sinply ignore the conplaints .... Instead, [he] took sone steps
: Even if those steps were ‘ineffectual,” they do not
denonstrate deli berate indifference.”).

15



Furthernore, many of the actions that Dr. Adans contends she took
coul d not have been in response to Dr. Kovacs’s conplaints, which
are the foundation of the instant suit. For exanple, Dr. Adans
argues that authoring a 1996 report and requiring the nonthly
status reports involved in this case are i ndicators of her response
to the problens identified by Dr. Kovacs. But, the 1996 report was
witten nore than a year before the events giving rise to this
lawsuit and six nonths before Dr. Kovacs becane acting Mdi cal
Director. Disregarding for a nonent that, at oral argunent, Hall
contested Dr. Adans’s assertion that she “required” them Dr.
Kovacs’s nonthly reports were the very neans by which he inforned
Dr. Adans of the problens at issue. Thus, neither action could
have been in response to Dr. Kovacs's conplaints and could not
af fect the substance of Hall’'s allegations.

As the parties have produced conflicting summary judgnent
evi dence on what actions Dr. Adans did or did not take in response
to the problens highlighted by Dr. Kovacs, a genuine question of
fact exists here. W have no jurisdiction to consider such genui ne
di sputes at this stage of the proceedings. As noted, we may only
review denials of summary judgnent “to the extent that [a denial]
turns on an issue of law. "% As regards this facet of Dr. Adans’'s
appeal —that is, whether her conduct was objectively unreasonabl e

——the district court’s deci sion does not “concern only application

3% Mtchell v. Forsyth, 472 U. S. 511, 530 (1985).
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of established legal principles ... to a given (for purposes of
appeal ) set of facts.”% |Instead, the parties di sagree about what,
exactly, the defendant did. Clearly, this is an underlying
“genui ne issue[] of material fact,” which precludes our
consideration of this point.?3
I11. Concl usion

Because we conclude that (1) Hall has alleged a violation of
a clearly established constitutional right, and (2) the
determ nation whether Dr. Adans’s actions were objectively
unreasonabl e turns on genuinely disputed questions of material
fact, thereby depriving us of jurisdiction to consider that part of
the appeal, this appeal is

DI SM SSED.

38 Cantu v. Rocha, 77 F.3d 795, 802 (5th Cir. 1996) (enphasis
added) .

% Bazan v. Hidalgo County, 246 F.3d 481, 490 (5th Cir. 2001).
Conpare Hart v. O Bri en, 127 F.3d 424, 436 (5th Gr.
1997) (expl ai ning that because “[t]he parties did not di sagree over
whet her the officials had engaged in [the] conduct,” the court
coul d consi der whet her that conduct was unreasonabl e as a matter of
| aw. )

17



W Eugene Davis, Crcuit Judge, dissenting.

Because | believe Dr. Adans is entitled to qualified imunity
as a matter of law, | dissent.

l.

Thi s case boils down to a di sagreenent between Dr. Kovacs, the
acting Medical Drector of the Wnne Unit where Hall was
i ncarcerated (and whose testinony plaintiff relies on) and the
defendant, Dr. Adans, the Regional Medical Director, who was in
charge of nedical care for inmates incarcerated in prisons in a
multi-county region including the Wnne unit. Wen an x-ray of
Hall’s lungs showed an abnormality that needed further
i nvestigation, Kovacs got permssion fromDr. Adans to refer Hal
to a nedical specialist at the nedical unit |ocated at the Estelle
Unit in Galveston. Arrangenents were made to transfer Hall to the
Estelle Unit for this nedical examnation and Hall refused the
referral and signed a form acknow edging this refusal. When a
tunor devel oped several years later and Hall died, his survivor
conplains that the defendant is responsible for admnistering a
system which permtted Hall to fall through the cracks so that
further consideration was not given to a followup referral

It is true that Dr. Kovacs conplained Iong and loud to Dr.
Adans about many features of prison nedical care offered to the
inmates. The only conplaint that is relevant to this case is his

argunent that a better tracking system (preferably conputerized)



shoul d have been put in place to track appoi ntnents and make sure
that an i nmate who m ssed an appoi nt nent woul d not get lost in the
system and assure that the necessary followup action could be
t aken.

Dr. Adans did not ignore Dr. Kovacs's conplaint and
recommendation for an inproved tracking system The sunmary
judgnent record reflects that she responded to his conplaint by
making it clear that she believed the nost efficient and effective
systemwas for the physician at the local prison unit to maintain
control over tracking mssed appointnents. In light of the
correspondence between Drs. Kovacs and Adans in the record, Hall’s
statenent in his affidavit that Dr. Adans ignored Dr. Kovacs’s
conpl ai nt about an i nproved conputerized tracki ng systemapparently
meant that Dr. Adans did not conply wth Dr. Kovacs’ s
reconmendat i on.

The plaintiff conplains about a nunber of other deficiencies
in the prison nedical system such as the deplorable Iiving
conditions in the nedical unit in Galveston where Hall was to be
transferred for his referral exam nation. Apparently the
substandard living conditions in the Estelle Unit, as conpared to
the Winne Unit, are the reason Hall declined the transfer and the
referral exam nation. Dr. Adans, as Regi onal Medical D rector, had
no control over the prison conditions at the Estelle Unit in
Gal veston and the majority does not find otherw se.

.
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A

First, Hall’s summary j udgnent evidence fails to establish any
nexus between the allegedly flawed policy and his injury. The
tracki ng systemthat was in place worked. Dr. Kovacs initiated the
process when he made the clinical decisionto refer Hall for the CT
scan. Dr. Adans approved the CAT scan referral. Wen Hall refused
the referral, TDC) policy provided for physician review to
determ ne whet her further action was i ndi cated. Under that policy,
it was up to the local unit physician to make a clinical decision
whet her or not to reschedul e an appointnent. Lloyd Ashberger, a
physi ci an’s assistant on Dr. Kovacs's staff was given Hall’s chart

on Decenber 5, 1997, the day after Hall refused the referral on

Decenber 4. M. Ashberger noted in Hall’s chart that no
appoi ntnent would be rescheduled until approved by the wunit
physician consistent with TDC) policy. He recomended the

alternative of repeating the x-ray on Hall’s next clinic visit in
lieu of the CT scan. A repeat x-ray was nade approximtely one
year | ater and no change was observed in the nodul e and no referral
was recomended by the radiologist. So Hall’'s case did not fal
t hough the cracks. His refusal to accept the referral was called
to the attention of the Wnne Unit nedical staff the very next day
and the staff exercised their judgnent about the appropriate action
to take.

Al so, the record reveals that it was not uncomon for Hall to

refuse a referral to Galveston for nedical evaluation. From
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Cct ober 1993 to August 2001, Hall was referred to Gal veston seven
times for various conplaints and he refused to go on the last five
referrals. On the June 7, 2001 referral, Hall refused to go for a
pul mronary eval uation even after he was counseled and urged to go
followng a determ nation that he had a five centineter density in
his right ung and was coughi ng up bl ood. Accordingly, a reasonable
fact finder could not infer that Hall wuld have kept an
appoi ntnent in 1997 or 1998 when he had no synptons and when x-ray
findings were nuch |ess significant. Thus, the alleged flawed
policy did not cause Hall to go untreated or cause any right he

m ght have to be violated. Thonpkins v. Belt, 828 F.2d 298, 304

(5th Gir. 1987).
B
| also disagree with ny col |l eagues that the summary judgnent
evi dence reveals conduct by Dr. Adans that was unreasonable in
light of clearly established |aw
| dentifying the specific conduct of the defendant that the
plaintiff conplains of is critical because it is that conduct that
must be exam ned to determ ne whether the defendant’s acts were
objectively reasonable in light of clearly established |aw As

Judge Garwood stated in Thonpson v. Upsur County, 245 F.3d 447 (5th

Cr. 2001), “when a defendant noves for summary judgnent based on
qualified imunity, it is the plaintiff’s burden to denonstrate
that all reasonable officials simlarly situated would have then

known that the all eged acts of the defendants violated the United
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States Constitution.” (ld. at 460, enphasis added). As stated
above, the conduct of the defendant the plaintiff conplains of is
Dr. Adans’'s failure to conply with Dr. Kovacs’s request to
i npl enent an i nproved tracking systeminstead of relegating this
function to the local unit nedical director. Thus, unless al

reasonable jail officials would recognize the unconstitutionality
of inplenmenting a system for tracking nedical appointnents for
i nmat es under the supervision of the nedical director in each
prison unit rather than putting in place a conputerized systemthen
Dr. Adans actions were objectively reasonable. @G ven the absence
of even a single case constitutionally requiring the i nplenentation
of any particular type of tracking system it cannot be said that

al | reasonabl e j ail officials woul d recogni ze t he

unconstitutionality of Dr. Adans’ actions.?

C.

Finally, Dr. Adans’s decision to track transfers on a | ocal
rather than systemm de basis, does not anount to deliberate
indifference toward the nedical needs of inmates subject to the
system Dr. Adans’ communi cation with Dr. Kovacs clearly reflects
t hat she consi dered his proposed sol ution and sinply disagreed with
it. Inorder to denonstrate deliberate indifference, “the official

must both be aware of facts fromwhich the i nference coul d be drawn

40 This precisely tracks the anal ysis of the court in Thonpson
at 460.
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that a substantial risk of serious harm exists, and he nust draw

the i nference.” Domino v. Texas Departnent of Crinminal Justice,

239 F.3d 752, 755 (5th Cr. 2001)(quoting Farner v. Brennan, 511

U S. 825, 837 (1994).

Leaving the decision to the local nedical director to decide
whet her a repeat appointnment should be nmade is particularly
sensible when the inmate refuses the initial appointnent. Under
t hese circunstances, a reasonable fact finder could not conclude
that Adans was unreasonable in leaving to the local nedical unit
the task of discussing the prisoner’s nedical condition and the
proposed diagnostic tests that mght be needed. This is the
procedure required under witten policies promul gated by the TDCJ,
which Dr. Adans was required to follow Plaintiff does not suggest
what other rule Dr. Adans should pronulgate or propose be
promul gated that woul d apply universally to track appoi ntnents for
referrals inmates refuse. Dr. Adans was not deliberately
indifferent because she did not agree with Dr. Kovacs that a
different system for tracking referrals would be better or nore
effective than the system that was in place which required the
| ocal unit physician to deci de whet her anot her appoi ntnment shoul d

be made. See al so Southard v. Texas Board of Crim nal Justice, 114

F. 3d 539.

For the above reasons, | respectfully dissent.
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