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Summary Cal endar

JERRY W W LLI AV,
Pl ai ntiff-Appellant,
vVer sus

UP MARTI NEZ, Individually and in his official capacity as
Secretary of Housing & Urban Devel opnent (HUD); WLLIAM
DALEY, GCeneral Counsel; YOUNG | MPLEMENTATI ON OFFI CE

D RECTOR, (YIO; CARMELO MELENDEZ, Individually and in his
official capacity; DAVID PILLEGE, Senior |nvestigator;

OFFI CE OF | NSPECTOR GENERAL, (O G; DAVE HENDERSON, Assi stant
United States Attorney for The Departnent of Justice (AUSA);
UNI DENTI FI ED PARTY, (DAQJ) In his individual and official
capacity,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:02-Cv-238

Bef ore JONES, BENAVI DES and CLEMENT, G rcuit Judges.
PER CURI AM ~
Jerry W WIlianms, Texas inmate # 1103979, proceedi ng pro

se and in forma pauperis (“IFP’), appeals the district court’s 28

U S C 8 1915(e) dism ssal as frivolous and for failure to state a

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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claim of his conplaint filed pursuant to Bivens v. Six Unknown

Naned Agents, 403 U. S. 388, 389 (1971). WIlianms sought danages

for the defendants’ alleged conspiracy, perjury, unlawful search
prosecutorial m sconduct, and sel ective prosecution that resulted
in Wllians’ crimnal indictnment and conviction.

WIllians contends that he is not <challenging his

conviction and that his clains are not barred by Heck v. Hunphrey,

512 U. S. 477 (1994). In addition, he asserts that the district
court should have allowed him to anmend his conplaint prior to
di sm ssal

W review de novo the district court’s dism ssal of an

| FP conplaint for failure to state a claim Black v. Warren, 134

F.3d 732, 734 (5th Cr. 1998). |In our review, we consider that al

of the plaintiff’s factual allegations are true, and we uphold the
dismssal only if it appears that no relief could be granted under
any set of facts that could be proved consistent wth the

al | egati ons. Bradley v. Puckett, 157 F.3d 1022, 1025 (5th Cr.

1998). We review a dismssal of a conplaint as frivolous for an
abuse of discretion. Black, 134 F.3d at 733.

As the district court determ ned, resolution of WIIians’
clainrs would necessarily inply the invalidity of WIlIlians’
conviction, and Heck, 512 U S. at 486-87, mndates dism ssal
because no cause of action accrues unless and until WIIlianms can
show that he has had his conviction reversed, expunged, declared

invalid, or otherwise called into question by a wit of habeas
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corpus, 28 U.S.C. 8§ 2254. See Stephenson v. Reno, 28 F.3d 26, 27-

28 (5th Gr. 1994). Because WIllians’ cause of action has not yet
accrued, the district court did not abuse its discretion by
di sm ssi ng hi s conpl ai nt W t hout anendnment and further

clarification. Eason v. Thaler, 14 F.3d 8, 9-10 (5th Gr. 1994).

WIllians’ appeal is wthout arguable nerit, is frivol ous

and is DISM SSED. 5TH QR R 42.2; Howard v. King, 707 F.2d 215,

219-20 (5th Cr. 1983). The dism ssal of this appeal and the
district court’s dism ssal of WIllians’ conplaint count as strikes

under the Prison Litigation Reform Act. Adepegba v. Hanmmons, 103

F.3d 383, 387 (5th Gr. 1996). Williams is WARNED that if he

accunul ates three “strikes” under 28 U.S.C. § 1915(g) he wll not

be able to proceed in forma pauperis in any civil action or appeal
filed while he is incarcerated or detained in any facility unless
he i s under inm nent danger of serious physical injury. 28 U S. C
§ 1915(9).

APPEAL DI SM SSED, SANCTI ON WARNI NG | SSUED.



