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PER CURI AM *

Byrone Arnol d, Texas prisoner # 881640, appeals fromthe
district court’s dismssal of his 42 U S. C. § 1983 acti on.
Arnol d’ s notion for appoi ntment of counsel is DEN ED

Rel evant to our disposition of the case, Arnold argues that
the district court erred by dismssing his conplaint wthout
serving the defendants; that the district court erred by raising
res judi cata sua sponte; erred by dism ssing the action pursuant
to the in forma pauperis (I FP) prisoner provisions; and erred by

equating the standards of 28 U S.C. § 1915(e) wth the standards

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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of FED. R Cv. P. 12(b)(6). Arnold also argues that the district
court violated state procedural and constitutional |aw. Federal
procedural rules applied to the case, see FeED. R CQv. P. 1, and
the state-law contentions are unavailing.

Because Arnold did not nanme a state actor as defendant,
the district court erred by dismssing the action pursuant to
28 U.S.C. § 1915A. See 28 U.S.C. § 1915A(a), (b); Martin v.
Scott, 156 F.3d 578, 580 (5th G r. 1998). Because Arnold paid
the district-court filing fee, the district court erred by
di sm ssing the action before the defendants were served.

See WIllians v. Rhoden, 629 F.2d 1099, 1101 (5th Cr. 1980).

The district court’s errors were harmless. |t was not error
to raise res judicata sua sponte in Arnold s case or to dismss
the case pursuant to the doctrine of res judicata. See Mwbray
v. Caneron County, Texas, 274 F.3d 269, 281 (5th Gr. 2001),
cert. denied, 535 U S. 1055 (2002); Russell v. SunAnerica
Securities, Inc., 962 F.2d 1169, 1172 (5th Cr. 1992).

The di sm ssal of Arnold s previous action as frivol ous and
the dism ssal of the instant case as frivol ous both count as
“strikes” for purposes of 28 U S.C. 8 1915(g). Arnold is warned

t hat once he accunul ates three “strikes,” he will not be all owed
to proceed IFP in any civil action or appeal “unless [he] is
under i nmm nent danger of serious physical injury.” 28 U S. C

8§ 1915(9).

AFFI RVED.



