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PER CURI AM *

El den Lee Harris entered a guilty plea to one count of felon
in possession of a firearmand was sentenced to forty nonths’
i nprisonnment and three years’ supervised release. Harris appeals
his conviction and sentence.

Harris asserts that the district court clearly erred when it
i ncreased his offense | evel pursuant to U S.S.G § 2K2.1(b)(5)

for possession of a firearmin connection with another felony

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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of fense. He argues that the “other felony offense” used by the
district court as grounds for the U S.S.G § 2K2.1(b)(5)
increase, i.e., assault by offensive touching of a public
servant, is not a felony under Texas | aw.

We review the district court’s findings for clear error and

its legal interpretation of the guidelines de novo. United

States v. Arnstead, 114 F.3d 504, 507 (5th Cr. 1997). A finding

is clearly erroneous only if “it is inplausible in light of the

record as a whole.” United States v. Condren, 18 F.3d 1190, 1199

(5th Gir. 1994).

Section 2K2.1(b)(5), U S. S.G, mandates a four-1|eve
increase if the defendant used or possessed any firearmin
connection with another felony offense. Another “fel ony offense”
is defined as any federal, state, or |ocal offense that is
puni shable by a termof inprisonnment that exceeds one year
“whet her or not a crimnal charge was brought, or a conviction
obtained.” U S . S.G § 2K2.1, comment. (n.7)).

Under Texas |law, a person commts a third-degree felony
assault when he know ngly causes bodily injury to a person whom
he knows is a public servant lawfully discharging an official
duty. Tex. Penal Code 8§ 22.01 (a)(1) & (b) (Vernon 2003); Bryant
v. Texas, 47 S.W3d 80 (Tex. C. App. 2001). Canpus police
officers are peace officers. Tex. Code Crim Proc. art.

§ 2.12(8) (West Supp. 1993); State v. Carroll, 855 S.W2d 128,

129 (Tex. C. App. 1993). Bodily injury is defined as “‘physical
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pain, illness, or any inpairnment of physical condition. Tex.
Penal Code Ann. 8 1.07(a)(8) (Vernon 2003).

The record supports the U S.S.G 8§ 2K2.1(b)(5) increase.
See Tex. Code Crim Proc. art. 8§ 22.01(a)(1) & (b); Bryant v.
State, 47 S.W3d 80, 82-83 (Tex. Ct. App. 2001). The district
court’s finding that Harris’ conduct supported the U S. S G
8§ 2K2.1(b)(5) increase is not inplausible in light of the record

as a whol e. Condren, 18 F.3d at 1199; see United States V.

McSween, 53 F.3d 684, 687 n.3 (5th G r. 1995) (district court’s
judgnent may be affirnmed on any alternative ground that is
supported by the record).

Harris challenges his 18 U S.C. 8§ 922(g)(1) conviction as a
viol ation of the Commerce Cl ause and the Tenth Anmendnent. He
argues that the Governnent did not produce evidence that the
firearmwas in or substantially affected interstate comerce. He
asserts that evidence show ng that at sone point the firearm
traveled in interstate commerce does not satisfy the
jurisdictional elenent of 18 U.S.C. 8§ 922(g)(1). Harris also
asserts that his indictnent and the factual basis for his plea
were insufficient because the evidence established only that the
firearmhad travel ed across state lines at sonme unspecified point
in the past.

Harris acknow edges that he raises these argunents solely to
preserve them for possible Suprene Court review. As he concedes,

the argunents are foreclosed by existing Fifth Crcuit precedent.
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See United States v. Darrington, F.3d __, 2003 W 22706079

at *2 (5th Gr. Nov. 18, 2003) (No. 03-20052); United States V.

Daugherty, 264 F.3d 513, 518 (5th Gr. 2001).

The judgnent of the district court is AFFI RVED.



