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PER CURI AM ~

Raynond Spring appeals from the dismssal of his 42 U S C
§ 1983 civil rights suit alleging deliberate indifference in
provi di ng nedi cal care. Follow ng a hearing perfornmed pursuant to

Spears v. MCotter, 766 F.2d 179 (5th Gr. 1985), a nmgistrate

" Pursuant to 5THQR R 47.5, the court has deternined that this opin-
ion should not be published and is not precedent except under the limted cir-
cunst ances set forth in 5THAQR R 47.5.4.
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j udge recommended di smssing the clains as frivolous and for fail -
ure to state a claim In his objections, Spring argued that his
clains are neritorious and that he had been denied the right to
anend his conplaint to include additional defendants.

The district court denied his objections, ruling that the at-
tenpted additi on of new def endants was presented for the first tinme
in the objections to the report of the magistrate judge and that
Spring had failed properly to allege exhaustion. The record re-
veal s, however, that tw ce during the Spears hearing, Spring had
mentioned his desire to anend. Further, the requested anendnent
coul d not have been denied for failure properly to allege exhaus-

tion until Spring had been afforded an opportunity to make the

requi site showng. See Mller v. Stannore, 636 F.2d 986, 991 (5th
Cr. Unit A Feb. 1981). Because the putative anendnent woul d have
been the anmendnent filed by Spring in this case, it should have
been permtted as a matter of course. See FED. R CQv. P. 15(a).
Al t hough we express no opinion as to the nerit of the existing
allegations, it is premature to affirmthe dism ssal before Spring
is given the opportunity to anend. Accordi ngly, we VACATE and

REMAND f or proceedi ngs consistent with this opinion.



