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Bef ore DAVIS, BARKSDALE and PRADO, Circuit Judges.'?
PRADO, G rcuit Judge:

This appeal arises froma dispute between an enpl oyee and
his former enployer about whether the enployee had a protected
property interest in his job. After considering the parties’
argunents and the applicable law, this Court concludes that the
enpl oyee does not have a protected property interest and AFFI RVS
the judgnent of the district court finding the sane.

Fact ual Background

Pursuant to 5th Cir. R 47.5, this Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th Gr. R
47.5. 4.



The appel |l ant, Jesus P. Rodriguez (Rodriguez), worked for
the Hi dal go County (Texas) Sheriff’s Departnent for twelve years
until he was termnated in the fall of 2001. Rodriguez sought
review of his termnation by the Hldalgo County Civil Service
Comm ssion (the Commission). |In the spring of 2002, the
Comm ssion ordered the Sheriff’s Departnent to reinstate
Rodriguez. But the Sheriff, Appellee Henry Escalon, refused to
rehire Rodriguez.

In response, Rodriguez sued Sheriff Escal on under section
1983 of title 42 for depriving himof property w thout due
process of |aw as prohibited by the Fourteenth Arendnent to the
United States Constitution. Both parties noved for sunmary
judgnent. In their notions, the parties addressed whet her
Rodri guez possessed a protected property interest in his job with
the Sheriff’s Departnent. After considering the parties’
nmotions, the district court found that Rodriguez was an at-wl|l
enpl oyee of the Sheriff’s Departnent, and thus, Rodriguez |acked
a property interest within the neaning of the Due Process C ause
of the Fourteenth Amendnent. Accordingly, the district court
granted Sheriff Escalon’s notion for summary judgnent, denied
Rodri guez’s notion, and dism ssed the lawsuit. Rodriguez

chal | enges that determnation in this appeal



Standard of Revi ew

Thi s appeal presents a question of law, that is, whether
Rodri guez had a protected property interest in his job. This
Court reviews the district court's determ nation about this
guestion of |aw de novo.?

Whet her a Property Interest Exists

On appeal, Rodriguez maintains the district court erred by
concluding that he | acked a property interest in his job wth the
Sheriff’'s Departnent. Rodriguez admts that no contract between
hi msel f and the Sheriff’s Departnent existed, but argues that
property interests in governnent enploynent are commonly created
by adm nistrative rule-making. Relying on several Suprene Court
opi nions,® Rodriguez argues that the Conm ssion’s rules created a
property interest in his enploynent by prohibiting arbitrary
dism ssal and allowing himto challenge his term nation at a
hearing. He also argues that this Court in denn v. Newman*
found that simlar policies and procedures indicated a nutual
under st andi ng between the enployer and the enpl oyee that the
enpl oyee had a property interest in continued enploynent. In

addition, Rodriguez relies on several Conm ssion rules that he

2See Watt v. Hunt Plywood Co., Inc., 297 F.3d 405, 408 (5th
Cr. 2002).

SRodriguez relies on Board of Regents v. Roth, 408 U S. 564
(1972), and Perry v. Sindermann, 408 U. S. 593 (1972).

‘614 F.2d 467 (5th Gr. 1980).
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asserts indicate he was not an at-w || enpl oyee.

Only governnent enpl oyees who can show that they have a
property interest in continued enploynent are entitled to the
procedural due process protections of the Fourteenth Arendnent.?®
“A property interest in enploynent can . . . be created by
ordi nance, or by an inplied contract. |In either case, however,
the sufficiency of the claimof entitlenment nust be decided by
reference to state law.”® 1In Texas, “there exists a presunption
that enploynent is at-wll unless that rel ationship has been
expressly altered,” either by contract or by express rules
limting the conditions under which an enpl oyee nmay be
termnated.’” Any agreenent to nodify the at-will relationship,
however, nust be clear and specific.® In the context of public
enpl oynent, any anbiguity is resolved in favor of the state.®

In the instant case, no clear and specific agreenent exists
to nodify the at-will relationship. Al though the Comm ssion has
promul gated rul es regardi ng prohi bited enpl oyee conduct, those

rules are specifically stated in terns of “exanples” of

°See Bd. of Regents v. Roth, 408 U.S. 564 (1972).

°Bi shop v. Wbod, 426 U.S. 341, 344 (1976).

'Muncy v. City of Dallas, 335 F.3d 394, 398 (5th G r. 2003).

8See Batterton v. Tex. Gen. Land Ofice, 783 F.2d 1220, 1223
(5th Gr. 1986); Byars v. Gty of Austin, 910 S.W2d 520, 523
(Tex. App.-Austin 1995, wit denied).

°See Batterton, 783 F.2d at 1223; Byars, 910 S.W2d at 523.
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prohi bited conduct. Including a non-exhaustive |ist of
prohi bited conduct does not constitute an express and specific
nodi fication of the at-will enploynment relationship.!® The
Court’s previous determnation in denn v. Newran does not
control here because the regulations at issue in Aenn |isted the
reasons an enpl oyee could be disciplined and specifically
provi ded that suspension and dism ssal could occur only "for
cause. " That is not the case with the Comm ssion’s rul es.

Li kewi se, the provision for an enpl oyee gri evance system
such as the one included in the Conm ssion’s rul es does not
constitute an express and specific nodification of the at-wll

enpl oynent rel ati onship.? Even though the Conmi ssion’s rules

10See Mont gonmery County Hosp. Dist. v. Brown, 965 S.W2d
501, 502 (Tex. 1998). The Suprene Court of Texas has been clear
on this point:

Ceneral comments that an enployee will not be

di scharged as long as his work is satisfactory do not
in thensel ves mani fest such an intent. Neither do
statenents that an enployee will be discharged only for
"good reason" or "good cause" when there is no
agreenent on what those ternms enconpass. Wthout such
agreenent the enpl oyee cannot reasonably expect to
limt the enployer's right to termnate him An

enpl oyee who has no formal agreenent with his enpl oyer
cannot construct one out of indefinite coments,

encour agenents, or assurances.

Mont gonery County Hosp. Dist., 965 S.W2d at 502.
1See A enn, 614 F.2d at 471-72.

12See Byars v. City of Austin, 910 S.W2d 520, 524 (Tex.
App. - Austin 1995, wit denied).



provide that the Conm ssion will reverse the Sheriff’s action if
it finds the adverse enploynent action was arbitrary or
capricious, in Texas, even an oral or witten statenent that an

enpl oyee may be term nated for “good reason” or “good cause”

wi thout further definition of these terns will not alter the at-
will enploynent relationship.?®
Additionally, the “at-will” |anguage regardi ng probationary

enpl oyees in the Comm ssion’s rules does not constitute an
express and specific nodification of the at-will relationship.
Not ably, the rules contain no | anguage that indicates an enpl oyee
can be termnated only for good reason or for good cause.
Wt hout such | anguage, no express and specific nodification of
the at-will relationship exists. Even if any anbiguity existed
about whether the at-will relationship had been expressly
nmodi fied, this Court must resolve that anbiguity in favor of the
Sheriff.

Because the at-will enploynent rel ati onship between the
Sheriff and his enpl oyees was not nodified, Rodriguez had no
protected property interest. Wthout a protected property

interest, the district court did not err by granting the

13See Montgonmery County Hosp. Dist., 965 S.W2d at 502;
Wel ch v. Doss Aviation, Inc., 978 S.W2d 215, 221 (Tex. App.-
Amarillo 1998, no pet.); Reynolds Mg. Co. v. Mendoza, 644 S. W 2d
536, 539 (Tex. App.—<orpus Christi 1982, no wit).

4See Batterton, 783 F.2d at 1223; Byars, 910 S.W2d at 523.
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Sheriff’s notion for summary judgnent. Consequently, this Court
AFFIRMS the district court’s order dism ssing Rodriguez’s
| awsui t .

AFFI RVED



