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PER CURI AM *

Ram ro Mat eo- Roj as appeal s his sentence followng a guilty
pl ea conviction for attenpted illegal reentry after deportation,
a violation of 8 U S.C. § 1326. Mateo-Rojas first argues that
the district court erred by characterizing his prior state felony
conviction for possession of cocaine as an aggravated felony for
purposes of U S. S.G 8§ 2L1.2(b)(1)(C. Under any standard of
review, we conclude that this issue is foreclosed by our

precedent. This court has held that a state felony conviction

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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for sinple drug possession qualifies as an aggravated fel ony
even if that offense would be a m sdeneanor under federal |aw.

See United States v. Caicedo-Cuero, 312 F.3d 697, 706-11

(5th Gr. 2002), cert. denied, 123 S. . 1948 (2003); United

States v. Hinojosa-Lopez, 130 F.3d 691, 693-94 (5th Cr. 1997).

Mat eo- Roj as argues that, pursuant to Apprendi v. New Jersey,

530 U.S. 466 (2000), the “felony” and “aggravated fel ony”
provisions of 8 U S.C 8§ 1326(b)(1) and (2) are unconstitutional
because they are elenents of the offense and not sentencing
enhancenents. Mateo- Rojas concedes that this argunent is

forecl osed by Al nendarez-Torres v. United States, 523 U S. 224

(1998), but he raises it for possible Suprene Court review.

Apprendi did not overrule A nendarez-Torres. See Apprendi,

530 U.S. at 489-90; United States v. Dabeit, 231 F.3d 979, 984

(5th Gr. 2000). This court nust follow the precedent set in

Al nendarez-Torres “unless and until the Suprene Court itself

determnes to overrule it.” Dabeit, 231 F.3d at 984 (interna
quotation and citation omtted).

Mat eo- Roj as al so asserts there is an error in the judgnent.
Because the district court has corrected this error, this issue
IS noot.

AFFI RVED.



