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PER CURI AM *

Elijah W Ratcliff appeals the district court’s judgnment in
favor of Brian Keith Rainwater in this diversity action foll ow ng
ajury trial in which the jury determ ned that Rai nwater did not
intentionally cause his vehicle to crash into Ratcliff’s vehicle
and that Ratcliff’s negligence caused the accident. This court

must exam ne the basis of its jurisdiction onits own notion if

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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necessary. United States v. Lister, 53 F.3d 66, 68 (5th Cr

1995) . Atinely notice of appeal is a jurisdictional

prerequisite to judicial review. United States v. Carr, 979 F. 2d

51, 55 (5th Gr. 1992). The notice of appeal in a civil action
must be filed within 30 days of the entry of the judgnment or
order fromwhich the appeal is taken. FeED. R Aprp. P. 4(a)(1).
Ratcliff did not file his notice of appeal within 30 days of
the entry of judgnent. Ratcliff’s notion for a mstrial was not
filed within ten days of the entry of the judgnent. |d. at 606.
Therefore, it cannot be considered a FED. R CvVv. P. 59(e) notion,
and it did not toll the tinme for filing a notice of appeal. See

Washington v. Patlis, 868 F.2d 172, 174 (5th Cr. 1989).

Ratcliff’s notice of appeal was tinely filed within thirty days
of the denial of his postjudgnent notion for a mstrial.
Because the notice of appeal was tinely as to the denial of that
nmotion, we have jurisdiction to consider the issues raised in
that notion. See Carr, 979 F.2d at 55.

Ratcliff argues that: (1) the trial court abused its
discretion in failing to enter a default judgnent against
Rai nwater; (2) the trial court abused its discretion in denying
his notion for leave to file an anended petition; (3) the trial
court abused its discretion in refusing to require Rainwater to
conply with discovery requirenents; (4) the trial court abused
its discretion in not sanctioning Goldstar EMS for refusing to

answer interrogatories; (5) the trial court erred in dismssing
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hi s cl ai m agai nst Farm Bureau | nsurance Conpany; (6) the trial
court erred in dismssing Allstate I nsurance Conpany as an
involuntary plaintiff; (7) the trial court erred in not allow ng
Ratcliff to amend his conplaint; (8) the trial judge erred in not
recusing hinmself; (9) the trial court abused its discretion in
sel ecting seven jurors instead of twelve and in telling the jury
that the trial would probably not |ast nore than one day;
(10) the trial court erred in not allowing Ratcliff to read his
deposition testinony at trial; (11) the trial court erred in not
allowing Ratcliff to present the transcript of the trial on his
traffic ticket in state court; and (12) the trial court erred in
requiring Ratcliff to speak fromthe podiumduring the trial.
Because Ratcliff’s postjudgnent notion was filed nore than
ten days after the entry of the judgnent, it should be construed

as a FeEp. R QGv. P. 60(b) notion. See Texas A&M Research Found.

v. Magna Transp. Inc., 338 F.3d 394, 400 (5th Gr. 2003).

Ratcliff does not assert any of the grounds for relief listed
under Rule 60(b); his argunents challenge only the underlying
j udgnent, which is beyond the scope of this court’s review. See

Edwards v. Gty of Houston, 78 F.3d 983, 995 (5th G r. 1996)

(en banc). Ratcliff therefore has not shown that the district

court’s denial of his Rule 60(b) notion was “so unwarranted as to

constitute an abuse of discretion.” See Seven Elves, Inc. v.

Eskenazi, 635 F.2d 396, 402 (5th Cr. 1981).
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Ratcliff’s appeal is without arguable nerit and is

frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th Cr

1983). Because the appeal is frivolous, it should be dism ssed.
See 5THCOR R 42.2.
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