United States Court of Appeals

Fifth Circuit
FILED
UNI TED STATES COURT OF APPEALS
FIFTH CIRCUI T August 31, 2004

Charles R. Fulbruge llI
No. 03-40898 Clerk

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
ver sus

LU S JAVI ER RANGEL,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(B-00-CR-317-ALL)

Bef ore KING Chief Judge, and BARKSDALE and PI CKERING GCircuit
Judges.
PER CURI AM *

Lui s Javi er Rangel pleaded guilty to possessionwith intent to
distribute | ess than 500 grans of cocaine. Hi s sentence was based
not only on the 297.7 grans of cocaine found in his possessi on when
arrested, but al so on an additional quantity he adm tted purchasing
prior to that arrest; the latter quantity was consi dered rel evant
conduct, pursuant to Sentencing GCuidelines § 1B1.3. Rangel
chal  enges his sentence, claimng: the district court erroneously

calculated the anobunt of cocaine involved in the pre-arrest

Pursuant to 5TH QR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



purchases; and those purchases were for personal wuse and,
t herefore, are not relevant conduct. AFFI RVED
| .

On 5 July 2000, officers in Harlingen, Texas, stopped Rangel’s
autonobil e and searched it with his consent. The officers found
297.7 granms of cocaine in the autonobile and on Rangel. He was
charged with conspiring to possess and with possession with intent
to distribute | ess than 500 grans of cocaine, in violation of 21
US C 88 841(a)(1l) and (b)(1)(C. Pursuant to a plea agreenent,
Rangel pleaded guilty to possession with intent to distribute and
the Governnent dism ssed the conspiracy charge.

During an interview for use in preparing the presentence
investigation report (PSR), Rangel admtted to the probation
officer that he had nmade two purchases within six nonths of his
arrest that involved amunts of cocaine simlar to the anount of
cocai ne for which he was convicted. The PSR included these pre-
arrest purchases as rel evant conduct under Guidelines 8 1B1.3 for
pur poses of cal cul ati ng Rangel’s sentence and stated they invol ved
approxi mately 595.4 grans of cocaine (297.7 grans for each of the
two pre-arrest purchases). The resulting drug quantity was 893.1
grans (297.7 grans for the instant offense, plus 594.4 grans for
the two pre-arrest purchases). Because that quantity was nore than
500 grans, but less than two kil ogranms, of cocaine, Rangel’s base

of fense level was 26. U.S.S.G 8 2D1.1(c)(7). The PSR al so stated



that Rangel admtted: to a daily cocaine habit of approximtely
1/8 of an ounce (approximately 3.5 grams); and to buying and
selling cocaine in order to support that habit. Wth a recommended
three-1evel downward adjustnent for acceptance of responsibility,
the PSR cal cul ated Rangel’s total offense |evel at 23. Coupl ed
wth his category Il crimnal history, his Cuidelines sentence
range was 51 to 63 nonths’ inprisonnent.

In his pre-sentencing response to the PSR, Rangel filed only
one objection: he “object[ed]” to the PSR paragraph that detail ed
his two pre-arrest purchases, but w thout further explanation. At
sentenci ng, his counsel objected, but without Rangel’s testifying,
to the PSR s inclusion of the two pre-arrest purchases as rel evant
conduct; his attorney stated Rangel purchased that cocaine for his
personal use. Accordingly, Rangel’s attorney urged Rangel should
be sentenced based only on the 297.7 grans found at the tine of his
arrest; this would result in a sentencing range of 27-33 nonths.
(Rangel did not object at sentencing to the PSR s stating that each
of the two pre-arrest purchases involved approxi mately 297.7 grans
of cocaine.) The district court overruled Rangel’s objection and
sentenced him to 63 nonths’ inprisonment —the high end of the
range recomended by the PSR

1.
Al t hough the plea agreenent contained a waiver of Rangel’s

right to appeal, the Governnent does not invoke that waiver;



accordingly, we wll not consider the waiver. The district court’s
| egal interpretations of the Sentencing Guidelines are reviewed de
novo; its factual findings, only for clear error. E.g., United
States v. Alford, 142 F.3d 825, 831 (5th Gr. 1998). A factua
finding is not clearly erroneous as long as it is plausible in the
light of the record as a whole. | d. Qobviously, the district
court’s determnation of the drug quantity involved in an of fense
is a factual finding. 1d.
A

Rangel first contests the district court’s drug-quantity
cal cul ation, challenging the PSR s stating that each of the two
pre-arrest purchases i nvol ved approxi mately 297.7 grans of cocai ne.
Rangel contends: he admtted to the probation officer only that
the two purchases i nvol ved anbunts of cocaine simlar to the anmount
he possessed when arrested, but the exact quantity of those
purchases is uncertain. As discussed supra, although at
sent enci ng, Rangel expanded upon his one word witten objectionto
this part of the PSR, he objected only to the pre-arrest purchases’
being included as relevant conduct. As noted, his objection was
based on his claim that the cocaine was for personal use
(discussed infra); he did not claimthe quantity was i naccurate.
Accordingly, we review only for plain error.

Under the nore than wel |l -established test for reversible plain

error, the error nmust be clear or obvious and affect the



defendant’s substantial rights. ld. at 830. Even if these

requi renents are satisfied, whether to correct the plain error is

wthin our discretion; ordinarily, we will not do so “unless the
error seriously affects the fairness, integrity, or public
reputation of judicial proceedings”. 1d. (citations omtted).

In determning drug quantities for sentencing purposes, the
district court may rely on any relevant evidence that has
“sufficient indiciaof reliability”. United States v. Posada- R os,
158 F.3d 832, 878 (5th Cr. 1998). The PSR is generally of
sufficient reliability. Al ford, 142 F.3d at 831-32. When, as
here, the defendant contests the facts presented in the PSR he
bears the burden of denonstrating that the “information cannot be
relied upon because it is materially wuntrue, inaccurate or
unreliable”. United States v. Angulo, 927 F.2d 202, 205 (5th Cr
1991). If, as here, the defendant presents no evidence to refute
the facts to which he objects, the facts contained in the PSR may
be adopted by the district court without further inquiry, as |ong
as they have an adequate evidentiary basis. Alford, 142 F. 3d at
832.

As noted above, Rangel presented no evidence at sentencing to
refute the PSR s stating that the two pre-arrest purchases each
i nvol ved approximately 297.7 granms of cocaine, nor did he deny
admtting that the purchases involved simlar anobunts of cocai ne.

The district court was entitled to make a reasonabl e estimte of



the drug quantity involved in those pre-arrest purchases; its
estimate was not limted to the anount seized at arrest. See
US S G §2D1.1, comment. (n.12) (“Were there is no drug seizure
or the anmount sei zed does not reflect the scale of the offense, the
court shal | approximate the quantity of the controlled
substance.”); United States v. Medina, 161 F.3d 867, 876 (5th Cr
1998) .

Rangel admtted to the probation officer that each of the two
pre-arrest purchases involved anmounts of cocaine simlar to the
anount for which he was convi cted, and he presented no evidence at
sentenci ng on those pre-arrest anounts. Accordingly, the district
court did not clearly err, nmuch less plainly err, in adopting the
PSR s position that the two pre-arrest purchases involved a total
of approximately 595.4 grans of cocai ne.

B

Rangel next maintains: even if the contested drug-quantity
finding for the pre-arrest purchases was accurate, the district
court erred in finding those purchases were relevant conduct
because the cocai ne was purchased for his personal use. Pursuant
to US. S G 8§ 2D1.1(a)(3), the offense | evel for a drug trafficking
conviction is determned by the quantity of drugs involved in the
offense. E.g., United States v. Schorovsky, 202 F.3d 727, 729 (5th
Cr. 2000). In making this drug-quantity finding, the district

court may consider drug quantities not specified in the count of



conviction if they are part of the defendant’s rel evant conduct.
US S G § 2D1.1 conment. (n.12).

Rel evant conduct includes all of the defendant’s acts and
om ssions “that occurred during the comm ssion of the offense of
conviction, in preparation for that offense, or in the course of
attenpting to avoi d detection or responsibility for that offense”.
US S G 8§ 1B1.3(a)(1). Moreover, because an of fense under § 2D1.1
is one for which nmultiple counts may be grouped, see US S. G 8§
3D1. 2(d), relevant conduct includes “all acts and om ssions [which
ot herwi se neet the rel evant conduct definition that] were part of
t he sane course of conduct or common schene or plan as the of fense
of conviction”. U S.S.G 8§ 1Bl1.3(a)(2). Rangel does not chall enge
this.

1.

Qur court has not deci ded whet her drugs obtai ned for personal
use may be considered in determning a Guidelines sentence for a
possession-with-intent-to-distribute conviction, but at |east six
other circuits have held that the sentencing court cannot consider
personal -use drugs in that instance. Jansen v. United States, 369
F.3d 237, 249 (3d Cir. 2004); United States v. GII, 348 F. 3d 147,
153 (6th Cr. 2003); United States v. WIllianms, 247 F.3d 353, 358
(2d Cr. 2001); United States v. Fraser, 243 F.3d 473, 475-76 (8th
Cir. 2001); United States v. Wss, 147 F.3d 631, 632 (7th Gr.

1998); United States v. Kipp, 10 F.3d 1463, 1465-66 (9th Cr.



1993). On the other hand, at least five circuits have held that
personal -use drugs can be <considered relevant conduct for
sent enci ng when t he def endant was convicted for participationin a
drug conspiracy. United States v. Page, 232 F.3d 536, 542 (6th
Cr. 2000), cert. denied, 532 U S. 1056 (2001); United States v.
Asch, 207 F.3d 1238, 1243-44 (10th Gr. 2000); United States V.
Fregoso, 60 F.3d 1314, 1328 (8th Cr. 1995); United States .
Antonietti, 86 F.3d 206, 209-210 (11th Cr. 1996)(in conspiracy
case, purportingto reject Kipp' s reasoning that personal -use drugs
not relevant conduct for possession, but seemng to ignore the
rel evant distinction in the case |aw between conviction for
conspiracy and conviction for possession wth intent to
distribute); United States v. Innanorati, 996 F.2d 456, 491 (1st
Cr.), cert. denied, 510 U S. 1120 (1993).

Relying on the fornmer line of cases, Rangel clains: because
he was convicted only for possession withintent to distribute, the
drugs he possessed for personal use should not be counted toward
his sentence. As discussed below, we need not reach this issue,
the district court rejected Rangel’s objection at sentencing in
whi ch his counsel asserted that the pre-arrest drug purchases were
for Rangel’s personal use.

2.

In considering this objection to the PSR, the district court

did not reject Rangel’s clai mthat personal -use drugs shoul d not be
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considered for the sentencing anount. I nstead, the court
questioned the probation officer about converting Rangel’s
purported daily cocaine habit of 1/8 of an ounce into grans
(approximately 3.5) in order to determ ne what portion of the 893.1
grans for which the PSR recommended Rangel be sentenced was
arguably for personal use. Rangel’s counsel also participated in
t he di scussion. After nmaking these conversions, the district court
stated to Rangel’s counsel: “I got the inpression when you first
started, you were saying [Rangel] m ght have bought sone, but it
was only for personal use. WlIl, it seens to ne that even if it
was a fourth of a pound, four ounces, that is still a lot to be
constituting personal use, especially in the six-nonth period
before his arrest”. The court then overrul ed Rangel’s objectionto
the PSR, thereby rejecting the factual assertion that the pre-
arrest purchases were for personal use. Again, this rejection is
a finding of fact, reviewed only for clear error. E.g., Aford,
142 F.3d at 831.

Al t hough, as reflected above, the district court’s statenent
about personal use is sonewhat confusing as transcribed, it did not
clearly err in finding that the 595.4 grans of cocaine fromthe two
pre-arrest purchases were not for personal use. Along this |ine,
under Guidelines 8§ 2D1.1(a)(3), the next | owest sentencing range i s
for quantities of |less than 500 grans. In order to | ower Rangel’s

sentencing range, the district court would have had to find a



significant anount of cocaine (nearly 400 grans) was for Rangel’s
personal use.

In contrast, Rangel presented no evidence at sentencing to
support his purported daily 1/8 of an ounce cocaine habit;
obvi ously, his counsel’s clains or estinmations at sentenci ng do not
constitute evidence. See United States v. Mayberry, 272 F.3d 945,
949 (7th Gr. 2001). Needless to say, although Rangel did claim
this daily 1/8 of an ounce cocai ne habit to the probation officer,
the district court “need not accept the defendant’s self-serving
account of his role in [a] drug organization”. United States v.
Gadi son, 8 F.3d 186, 197 (5th Cr. 1993). Wen a defendant clains
drug quantities are not rel evant conduct because they were i ntended
for personal use, the defendant bears the burden of production with
respect to his personal use, although the Governnent bears the
ultimate burden of persuasion with respect to the sentencing
anount . GIlI, 348 F.3d at 156; Asch, 207 F.3d at 1246. Again,
Rangel made only a pre-sentencing self-serving statenent to the
probation officer for PSR preparation purposes; he submtted no
evidence that the pre-arrest cocai ne purchases were intended only
for personal use and not for distribution. For exanpl e, Range
never presented evidence that the cocaine for personal use was
stored separately or packaged differently from the cocaine for

resal e.
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Rangel was sentenced on the basis of 893.1 grans of cocai ne.
That finding was not clearly erroneous.
L1,
For the foregoing reasons, the sentence is

AFF| RMED.
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