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PER CURI AM *

Derek d en Adkins, federal prisoner # 24400-077, appeals the
district court’s dismssal of his petition for a wit of habeas
corpus under 28 U S. C. 8 2241. Because Adkins’ 28 U S. C. 8§ 2241
petition challenged the validity of his conviction and sentence,
Adkins had to show that 28 U . S.C. § 2255 provided himw th an

i nadequate or ineffective renedy. Tolliver v. Dobre, 211 F.3d

876, 878 (5th Cr. 2000). “[T]he savings clause of [28 U S. C]

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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§ 2255 applies to a claim (i) that is based on a retroactively
appl i cabl e Suprene Court decision which establishes that the
petitioner may have been convicted of a nonexistent offense and
(ii) that was foreclosed by circuit law at the tine when the

cl ai m shoul d have been raised in the petitioner’s trial, appeal,

or first [28 U.S.C.] 8 2255 nmotion.” Reyes-Requena v. United

States, 243 F.3d 893, 904 (5th GCr. 2001).
Adki ns argues that the indictnment was defective and in

violation of the fair warning, Accardi v. Shaughnessy, ™ and no

evi dence doctrines because it failed to allege all elenents of
the of fenses charged. Thus, he pleaded guilty to non-existent
of fenses and was actually innocent.

Adki ns’ clains are not based on a retroactively applicable
Suprene Court decision which establishes that he may have been

convi cted of a nonexi stent offense. See Reyes- Requena, 243 F. 3d

at 904. To the extent that his clains are based upon the Suprene

Court’s decision in Apprendi v. New Jersey, 530 U S. 466 (2000),

Apprendi does not apply retroactively to cases on coll ateral
review and an Apprendi claimdoes not satisfy the test for filing

a 28 U S. C. 8 2241 petition under the savings clause. See Wsson

v. U S Penitentiary, Beaunont, TX, 305 F.3d 343, 347-48 (5th

Cr. 2002). Accordingly, Adkins fails to qualify for relief
under 28 U.S.C. 8 2255's savings clause provisions. The district

court’s dismssal of Adkins’ 28 U S.C. § 2241 petition is

347 U.S. 260 (1954).
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therefore AFFIRVED. Adkins' notion for leave to file a reply
brief out of time is DEN ED.

AFFI RVED; MOTI ON DENI ED.



