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PER CURI AM *

Travis Hortman was i njured while working for Ransom| ndustries
(“Ransoni) and filed for workers’ conpensation. After a year’s
absence from work, Ransom di scharged Hortman under its neutrally
applied absence-control policy, which was derived from the
col | ective bargai ni ng agreenent bet ween Ransomand Hort man’ s uni on.
Hort man sued Ransom for discrimnation and retaliatory discharge
under Tex. LaB. CobE ANN. 8 451. 001 (West 2004). The district court

granted sunmary judgnent to Ransom and we affirm

" Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Hortman offered no evidence that the filing of his claim
nmotivated his discharge, certainly not that it constituted a
“determning factor” as required by 8 451. Moreover, it is well
established that 8 451 “does not prohibit an enployer from
enforcing a ‘neutrally applied absence control policy against a

wor kers’ conpensation claimnt.” Swearingen v. Oaens-Corning

Fi berglas Corp., 968 F.2d 559, 561 (5th Cr. 1992); Texas D v. -

Tranter, Inc. v. Carroza, 876 S.W2d 312, 313 (Tex. 1994) (“Uniform

enforcenent of a reasonabl e absence-control provision . . . does
not constitute retaliatory discharge.”).!? Ransom provi ded
undi sputed evidence of its uniform application of its absence-
control policy, which on a notion for summary judgnent was
sufficient to require Hortnman to present controverting evidence.?
Hortman’s conclusory allegations are sinply insufficient to
establish a genuine issue of material fact regarding the
application of the policy to him which would preclude summary

j udgnent .

'See al so Continental Coffee Products v. Cazarez, 937 S.W2d
444, 451 (Tex. 1996) (“If an enployee’'s termnation is required by
the uniform enforcenent of a reasonabl e absentee policy, then it
cannot be the case that term nation woul d not have occurred when it
did but for the enployee’ s assertion of a conpensation claim or
ot her conduct protected by section 451.001.7).

’See Carroza, 876 S.W2d at 313 (affidavits of supervisory and
adm ni strative personnel stating that enployee’'s discharge was
result of reasonable absence-control policy were sufficient for
summary judgnent).



Simlarly, it is clear that Hortman has not all eged acti onabl e
discrimnation based on retaliation short of discharge under 8§
451' s substantial threshol d. A prima facie case of retaliation
under 8 451.001 requires proof that: (1) plaintiff engaged in a
protected activity; (2) an adverse enpl oynent action occurred; and
(3) there is a causal connection between participation in the
protected activity and t he adverse enpl oynent decision. See, e.d.,

West v. Maintenance Tool & Supply Co., 89 S.W3d 96, 105 (Tex. App.

- Corpus Christi 2002). A few Texas courts have applied this
analysis to actions falling short of discharge, but they have
demanded proof of a discrimnatory change in the status of
plaintiff’s enploynent. Here, there was no change in job status
other than Hortman’s ultimate di scharge.?

In sum we find, for the reasons set forth by the district
court, that Hortman presented no issue of material fact and that
Ransomis entitled to judgnent as a matter of law. Accordingly,
the district court’s judgnent is

AFFI RVED.

*Hort man al so did not present evidence that enpl oyees without
wor kers’ conpensation clains were treated differently, which is
obvi ously the gravanen of any discrimnation claim See, e.q.,
Baptist Mem Healthcare Sys. v. Casanova, 2 S.W3d 306, 311 (Tex.
App. - San Antonio 1999). Mor eover, Ransonmi s absence-control
policy gives enployees injured on the job (and filing for workers’
conpensation) twelve nonths of |eave prior to discharge, while it
gi ves those absent for non-work related illness or injury only nine
nont hs.




