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ver sus
LU S ANTONI O ANDRADE, al so known as Marco Cuerrar o- Perez,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(B-03-CR-117-1)

Bef ore BARKSDALE, EMLIO M GARZA, and DENNIS, G rcuit Judges.
PER CURI AM *

Luis Antonio Andrade pleaded guilty to illegal re-entry
subsequent to an aggravated felony conviction, in violation of 8
US C 8§ 1326(a) and (b). He presents two issues.

Andr ade contends the district court commtted reversible error
by assessing 11 crimnal history points for crinmes commtted when,
according to Andrade, he was only 17 years of age, instead of over
18 as found by the district court. See US S G 8§ 4A1.2(d). In

exam ning the sentence inposed, our court reviews the district

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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court’s application of the sentencing guidelines de novo; its
factual findings, only for clear error. E.g., United States v.
Howard, 991 F.2d 195, 199 (5th Cr.), cert. denied, 510 U S. 949
(1993).

The district court’s reliance on Andrade’'s date of birth as
stated in the presentence investigation report (PSR) is plausible
inthe light of the record as a whole, United States v. Huerta, 182
F.3d 361, 364 (5th Cr. 1999); and Andrade has failed to show t hat
the date of birth stated in the PSR was materially untrue. United
States v. Vela, 927 F.2d 197, 201 (5th Gr.), cert. denied, 502
U S 875 (1991). Therefore, the district court did not clearly err
inrelying on Andrade’s date of birth as stated in the PSR

Andrade further challenges his conviction on the ground that
the “fel ony” and “aggravated fel ony” provisions of 8 U S.C. § 1326-
(b)(1) and (2) are unconstitutional under Apprendi v. New Jersey,
530 U. S. 466 (2000). Andrade acknow edges that this issue is
forecl osed by Al nendarez-Torres v. United States, 523 U S 224
(1998); he presents it to preserve it for further review
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