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ON REMAND FROM THE SUPREME COURT OF THE UNI TED STATES

Bef ore BARKSDALE, GARZA, and DENNI'S, G rcuit Judges.
PER CURI AM *

This court affirmed Luis Andrade’s guilty-plea conviction for
illegal re-entry subsequent to an aggravated fel ony conviction, in
violation of 8 U S.C. § 1326(a), (b), and his 77-nonth sentence.
United States v. Andrade, No. 03-40984, 2004 W. 1013369 (5th Gr.
6 May 2004). The Suprene Court granted Andrade’s petition for wit
of certiorari and for leave to proceed in forma pauperis (IFP);

vacat ed our previous judgnent; and remanded the case for further

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



consideration in the light of United States v. Booker, 543 U. S.
_, 125 S, . 738 (2005). Andrade v. United States, 125 S. C
1034 (2005). We requested, and received, supplenental briefs
addressi ng the inpact of Booker. Having reconsidered our decision
pursuant to the Suprenme Court’s instructions, we reinstate our
judgnent affirm ng the conviction and sentence.

For the first time in his petition for wit of certiorari
Andr ade chal | enged the constitutionality of his sentence, based on
the then-recent holding in Blakely v. Washington, 542 U S |
124 S. C. 2531 (2004), because he was sentenced based on facts
neither pleaded to, nor found by, a jury. Absent extraordinary
circunstances, we will not consider a defendant’s Booker-rel ated
clainms presented for the first tinme in a petition for wit of
certiorari. United States v. Taylor, _ F.3d __ , 2005 W
1155245, at *1 (5th Cir. 17 May 2005).

Andrade has presented no evidence of extraordi nary
ci rcunst ances. Even if such circunstances were not required,
because Andradeo di d not raise his Booker-clains in district court,
any review would be only for plain error. See United States v.
Mares, 402 F.3d 511, 520 (5th Gr. 2005), petition for cert. filed,
(U.S. 31 Mar. 2005) (No. 04-9517). As Andrade concedes, his clains
would fail the third prong of plain-error review because he does
not show any error affected his substantial rights; he nakes no

“showing that the error ... affected the outcone of the district



court proceedings”. 1d. at 521 (quotation omtted). (Along this
line, Andrade contends: the district court commtted “structural
error” when it sentenced hi munder a mandatory guidelines system
and prejudice to his substantial rights should therefore be
presuned. As he recogni zes, however, our court has rejected this
contention as inconsistent wth Mres. See United States v.
Mal veaux, _ F.3d __ , 2005 W 827121, at *1 n.9 (5th Cr. 11
April 2005). He raises the Booker-issue only in order to preserve
it for possible review by the Suprenme Court.) |In sum because he
fails plain-error review, Andrade falls far short of show ng the
requi site extraordi nary circunstances.
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