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Bef ore H G3 NBOTHAM GARZA, and PRADO Circuit Judges.
PER CURI AM *

This court affirmed Santos De Los Santos’s sentence for his
guilty-plea conviction of one count of transporting an ill egal
alien in violation of 8 U S.C. 88 1324(a)(1)(A)(ii) and

1324(a) (1) (A (v)(Il). See United States v. De Los Santos, No.

03-40990 (5th Cr. Feb. 18, 2004). The Suprene Court granted De
Los Santos’s petition for a wit of certiorari, vacated this

court’s previous judgnent, and remanded the case for further

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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consideration in light of United States v. Booker, 125 S. C. 738

(2005). See Newsone v. United States, 125 S. C. 1112 (2005).

We requested and recei ved suppl enental briefs addressi ng Booker’s
i npact. Having reconsi dered our decision pursuant to the Suprene
Court’s instructions, we reinstate our judgnent affirmng the
sent ence.

The Governnent argues that the appeal is npbot and al so
reasserts the argunent that the appeal is barred by the waiver-
of - appeal provision in De Los Santos’s plea agreenent. W agree
with De Los Santos that his appeal is not noot.

We also agree with De Los Santos that his Booker-based
chal l enge to his sentence is not barred by the waiver-of -appeal
provi sion. The plea agreenent specified that the waiver did not
affect De Los Santos’s rights “to appeal an illegal sentence as
set forth in [18 U S.C. § 3742(a)(1)].” W construe any
anbiguity in the plea agreenent against the Governnent. United

States v. Martinez, 263 F.3d 436, 438 (5th Cr. 2001). De Los

Sant os’ s Booker challenge falls within the broad exception in the
appeal waiver allow ng an appeal of an “illegal sentence.” See

United States v. Sommer, 127 F.3d 405, 407-08 (5th Cr. 1997).

De Los Santos argues that the application of sentence
enhancenents based upon facts neither admtted by himnor proved
to ajury violated the Sixth Amendnent under Booker. He further
chal | enges the enhancenent of his sentence under a nmandatory

gui del i nes system held to be unconstitutional in Booker. De Los
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Santos contends that his objections in the district court to the
“factual sufficiency of the evidence supporting the enhancenents”
preserved this issue for review. De Los Santos’s objections to

t he enhancenents were not sufficient to preserve his Booker

chal | enges, as he did not re-urge themon appeal. See United

States v. Mares, 402 F.3d 511, 516 & n.2, 520 (5th Gr. 2005),

petition for cert. filed (Mar. 31, 2005) (No. 04-9517).

De Los Santos chall enged the constitutionality of his
sentence on the principles of Booker for the first tinme in the
Suprene Court. Absent extraordinary circunstances, we wll not
consi der a defendant’s Booker-related clains presented for the

first time in a petition for wit of certiorari. United States

v. Taylor, 409 F.3d 675, 676 (2005).

De Los Santos has presented no evidence of extraordi nary
circunstances. He has not even denonstrated the | ess demandi ng
standard of plain error. Under Mares, De Los Santos nust show a
reasonabl e |ikelihood that the sentencing court would have
i nposed a | esser sentence under the advisory guidelines schene

mandat ed by Booker. Mares, 402 F.3d at 521-22. De Los Santos

has not made the requisite show ng of prejudice.
De Los Santos argues that his substantial rights were
af fect ed because Booker errors are structural or at |east
presunptively prejudicial. This court has rejected argunents
t hat Booker error is structural and that Booker error should be

presunmed prejudicial, as such clains conflict with Mares. See




No. 03-40990
-4-

United States v. Malveaux, 411 F. 3d 558, 561 n.9 (5th Cr

2005), petition for cert. filed (July 11, 2005) (No. 05-5297).

Because De Los Santos fails under plain-error review, he has not
shown the “possibility of injustice so grave as to warrant
di sregard of usual procedural rules,” which is required to

establish extraordinary circunstances. See United States V.

Qagle, 415 F. 3d 382, 384 (5th Cr. 2005)(internal quotations and
citation omtted).

We concl ude, therefore, that nothing in the Supreme Court’s
Booker decision requires us to change our prior affirmance in
this case. W therefore REINSTATE OQUR JUDGMVENT affirm ng De Los
Sant os’ s sent ence.

AFFI RVED.



