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Al ej andro Garcia Ramrez appeals froma jury-trial
conviction for conspiracy to possess with intent to distribute
and possession with intent to distribute over 50 kil ograns of
marijuana in violation of 21 U S.C 8§ 841(a)(1),(b)(1)(C and 18
Uus.C 8§ 2.

Possessi on

Ram rez argues that the evidence is legally insufficient to

support his conviction on the possession and conspiracy counts.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Because he failed to nove for a judgnent of acquittal with
respect to this charge, the standard of reviewis limted to
whet her the record is “devoid of evidence pointing to guilt.”

See United States v. Herrera, 313 F.3d 882, 885 (5th Cr

2002) (en banc).

The record reflects that Ram rez exhibited sone hesitation
when asked by a custons inspector about his destination, that he
denonstrated no signs of nervousness when his pickup truck was
bei ng exam ned, that he had owned the truck for two nonths prior
to the arrest, and that the truck contained nunerous alterations,
sone of which were obviously recent and related to the tank in

whi ch marijuana was found. See United States v. Myreno, 185 F. 3d

465, 472 n.3 (5th Gr. 1999). Accordingly, the record is not

“devoi d of evidence pointing to guilt.” See Herrera, 313 F. 3d at

885.

Conspi racy

Ram rez al so argues that the evidence is insufficient to
support his conviction on the conspiracy charge. Because he
moved for a judgnent of acquittal with respect to this charge at
the close of the evidence, this court reviews his sufficiency
chal | enge to determ ne “whether any reasonable trier of fact
coul d have found that the evidence established the essenti al

el enments of the crine beyond a reasonable doubt.” United States

v. Otega Reyna, 148 F.3d 540, 543 (5th Gr. 1998).
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Testinony reveal ed that the wei ght of the propane tank
attached to Ramrez’'s vehicle that contained the nmarijuana
required five to six individuals to lift it when the tank was
enptied. Moreover, fromthe quantity of the drugs (approximtely
126 pounds or 57 kilograns) and the street value ($31,500 in
Brownsville to $283,500 in Houston), it is reasonable to infer

t hat ot her individuals were invol ved besi des Ramrez. See United

States v. Qutierrez-Farias, 294 F.3d 657, 661 (5th Gr. 2002).

Accordingly, the evidence was sufficient to support his
conspi racy conviction.

Constitutionality of 21 U S.C. § 841

For the first tinme on appeal, Ramrez argues that 21 U S. C
88 841(a) and (b) are facially unconstitutional under Apprendi,
in that drug quantity is an elenent of the offense that nust be
presented to the trier of fact. Ramrez acknow edges that relief

on this argunent is foreclosed by United States v. Sl aughter, 238

F.3d 580 (5th G r. 2000), but attenpts to raise the issue to
preserve it for Suprenme Court review.

Because Ramrez's claimwas not raised in the district
court, it is waived. Moreover, this Court has specifically
rejected the argunent that Apprendi rendered the sentencing
provisions of 8§ 841(a) and (b), facially unconstitutional. See
Sl aughter, 238 F.3d at 582. Thus, as Ram rez acknow edges,

Sl aughter applies and forecl oses his argunent. Accordingly, the

judgnment of the district court is AFFI RVED
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