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Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 5:02-CV-243

Bef ore JONES, BENAVI DES, and CLEMENT, G rcuit Judges.
PER CURI AM ~

Davi d Lauer, Texas prisoner # 1069082, appeals the di sm ssal
of his 42 U S.C 8§ 1983 suit pursuant to FED. R Qv. P. 41(b) for
failure to conply with a court order requiring himto submt

docunentation verifying that he had exhausted his adm nistrative

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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remedies. Although the district court dism ssed Lauer’s

conpl aint without prejudice, Lauer would be barred by the
limtations period fromreturning to federal court to chall enge
certain of the actions alleged in his conplaint; therefore,

the dism ssal operated as a dismssal in part with prejudice and
was appropriate only if Lauer’s failure to conply with the
court’s order was the result of purposeful delay or contunaci ous
conduct and the district court enployed | esser sanctions before

dismssal. See Long v. Simmobns, 77 F.3d 878, 879-80 (5th Cr

1996). The record does not support such a determ nation, and we

therefore hold that the Rule 41(b) dism ssal was an abuse of

di scretion and VACATE t he judgnent of dismssal. See id. at 880.
Lauer has alleged that the defendants are in possession

of docunents evidencing the exhaustion of his admnistrative

remedi es and, further, that certain of his grievances were not

acted upon within the tine provided the state for responding.

We therefore REMAND for a finding whether Lauer exhausted his

adm ni strati ve renedi es. See Powe v. Ennis, 177 F.3d 393, 394

(5th Gir. 1999).
VACATED AND REMANDED; MOTI ON FOR APPOI NTMENT OF COUNSEL

DENI ED.



