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Appel l ant Jainme Garcia-G | challenges both his conviction
for drug possession and his sentence. For the reasons that
follow, we reject his argunents and affirmthe district court’s
j udgnent .

On April 23, 2003, Garcia-G | pulled the pickup truck he was
driving into the Freer, Texas, Border Patrol checkpoint. Wen
Garcia-G | stopped at the checkpoint, an agent’s dog alerted to

the driver’s-side door. The agent, Al bert Martinez, took Garci a-

"Pursuant to 5TH QRoUT RULE 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.



G |’'s border-crossing card! and asked hi m sone questions. In
response, Garcia-G | indicated that he was driving to Houston to
pi ck up sone satellite-tel evision dishes along with sone
appl i ances, specifically a washing machine and a dryer. He al so
presented a bill of sale for the pickup and claimed he owned the
truck. During the questioning, Agent Martinez noticed that
Garcia-G | seened to be riding unusually high in his pickup, so
hi gh that the steering wheel was at his thighs.

Martinez sent Garcia-G | to the secondary inspection area.
Once there, Garcia-G | exited his truck. Agent Martinez
i nspected the driver’s seat area, confirmng that the seat was
pl aced extrenely hi gh—perhaps eight to ten inches higher than
normal —and noticed that the seat was very hard, as if it had
little cushioning. He also observed that the bolts holding the
seat to the franme cane off w thout any pressure and appeared to
have been pried off before. Another agent drilled into the area
underneath the seat, where he found sone white powder that turned
out to be cocaine. Utimately, the agent found twenty bundl es of
cocaine with a total weight of around twenty kilograns. The
cocai ne’s estimated val ue was over one mllion dollars.

The agents arrested Garcia-G|. Once told that he was under
arrest, Grcia-G | turned around and sinply placed his hands

behind his back. He said nothing at that point. The agents

lGarcia-G1l is a Mexican citizen
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handcuffed Garcia-G 1 and read himhis Mranda rights. One of
the agents, Agent Loa, later testified that after being warned,
Garcia-G | repeatedly asked hinself what he had done and told the
agents that he had children. According to Agent Martinez,
Garcia-G | also said that he intended to drive back from Houston
in a different truck.

The agents then searched Garcia-G | and his truck. They
found that Garcia-G 1| was carrying a cell phone, along with $800
and sone receipts. |Inside the pickup, the agents found a gym bag
containing new clothes. Agent Martinez |later testified that
Garcia-G | told himthat a friend had given him$500 and the cel
phone. Garcia-G | also said that this sane friend told himto
drive the truck to Houston.

Eventual |y, a DEA agent, Agent N var, arrived on the scene.
According to Agent Nivar, Garcia-G Il told himthat a friend nanmed
Buey had | oaned himthe truck in Monterrey to pick up appliances
in Houston, that Garcia-G | had purchased i nsurance in Mexico
and that the noney was fromhis savings. Garcia-Gl mde
addi tional statenents (about where he had stopped, for exanple)
that were supported by the receipts in the pickup.

Garcia-G | was later indicted on one count each of
conspiracy and possession with the intent to distribute nore than
five kilogranms of cocaine. Garcia-G | pleaded not guilty to both

counts, and the case against himproceeded to trial.



At the beginning of trial, Garcia-G| filed a notion in
l'imne, asking the court to exclude expert evidence about drug-
smuggl i ng organi zations, particularly “expert testinony that an
accused acted in a manner consistent with possession with intent
to distribute a controll ed substance or any such statenent whose
direct inplication is that the accused had the requisite nental
state.” The Governnent responded that it had no intention of
offering that kind of testinony. @Gven this response, the
district court did not rule on Garcia-GI1’s notion, and Garci a-
G| did not press for a ruling.

During trial, the Governnent introduced evi dence about the
stop and the search. As part of that evidence, Agent Marti nez,
when asked about the position of the driver’s seat, responded,
“We usually look for that, you know, they' Il nodify seats and
stuff like that.” The Governnment |ater referred to this
testinony during its closing argunents.

Garcia-GIl’s brother and wife testified on his behalf. His
brother, Roberto Perales-G I, testified that Garcia-G | hel ped
himin his business, which invol ved buying el ectronic equipnent,
such as satellite dishes, and then selling that equipnent in
Mexi co. Perales-G 1| testified that Garcia-G | would hel p himby
making trips to flea markets in Houston. Perales-G1| also told
the jury that on one of the Houston trips, Garcia-G 1| arranged to
buy a washer and dryer but had to save sone noney before he could

purchase the appliances.



Garcia-Gl's wife, Natalia, testified that on April 2, 20083,
she received a 7 a.m phone call from soneone inform ng her that
he had a pickup ready to be | oaned to her husband. At the tine,
Garcia-G 1 was out working his regular job delivering tostadas;
he did not return until the next day. On the day he was
arrested, according to his wife, Garcia-G 1| |eft the house around
8 a.m and called her fromlLaredo at 1 p.m Natalia al so
testified that they were poor and that Garcia-G 1| was a good
father, a peaceful person, and soneone who respected the | aw.

The jury convicted Garcia-G 1 on both counts. The district
court, however, dism ssed the conspiracy charge for insufficient
evidence. After the conviction, but before sentencing, Garcia-
G| spoke with Agent N var and gave hi minformati on about the
person who provided the pickup. Throughout this tinme, Garcia-G|
continued to maintain his innocence. Over Garcia-Gl’'s
obj ecti ons based on the safety val ve provision of the Sentencing
Guidelines and his mnor role in the drug operation, the court
sentenced himto 151 nonths in prison with five years of
supervi sed rel ease and i nposed a $100 speci al assessnment. This
appeal foll owed.

Drug Courier Profile Testinony

Garcia-G 1 first argues that the Governnent inproperly

i ntroduced drug-courier-profile testinony at trial.

Specifically, he conplains about Agent Martinez’ s testinony



concerning the elevated seats: “W usually look for that, you
know, they' |l nodify seats and stuff like that.”2 According to
Garcia-G 1, the Governnent conpounded the problemby referring to
this testinony during closing argunent. Garcia-G | also raises
vague Daubert chal |l enges under Federal Rule of Evidence 702.
Garcia-G | failed to obtain a ruling on his |imne notion
and failed to object to the testinony at trial.® Thus, the
adm ssion of this testinony is reviewed for plain error. See
FED. R EwibD. 103; United States v. Gaves, 5 F.3d 1546, 1551-52
(5th Gr. 1993). Under this standard, we first ask whether there
is an error that “is plain and affects substantial rights.”
United States v. Rhodes, 253 F.3d 800, 804 (5th Cr. 2001). Yet
we do not correct such an error unless we conclude “that the
error ‘seriously affects the fairness, integrity or public
reputation of judicial proceedings.’”” Id. (quoting United States
v. Thanmes, 214 F.3d 608, 612 (5th Cir. 2000)).
In general, “drug courier profiles ‘have |ong been

recogni zed as inherently prejudicial because of the potenti al

2Agent Martinez's full testinobny about seat placenent was

We usually look for that, you know, they’l]I
nmodify the seats and stuff |ike thatAnd we
found peopl e before hiding under the seats and
stuff like that. So we always take notice of,
you know, how they’'re in the vehicle and
stuff.

SGarcia-G |l also never filed a notion under Federal Rul e of
Evi dence 702.



t hey have for including innocent citizens as profiled drug
couriers,’” and therefore are not adm ssible as substantive
evidence of the defendant’s guilt.” United States v. Mendoza-
Medi na, 346 F.3d 121, 128 (5th Gr. 2003) (quoting United States
v. WIllianms, 957 F.2d 1238, 124142 (5th Cr. 1992)). Grcia-Gl
contends that this kind of inproper evidence was admtted in his
case.

Yet the testinony that Garcia-G | challenges is of a
different nature than the testinony in other cases involving drug
courier profiles. In those cases, the testinony has often
directly addressed the defendant’s know edge that he was
transporting drugs.* For exanple, in United States v. Qutierrez-
Farias, 294 F.3d 657, 662-63 (5th Gr. 2002), the court held that
the district court abused its discretion when it admtted a DEA
agent’ s testinony about drug organi zations’ hiring processes.
Specifically, the agent testified that when | ooking for soneone
to transport drugs, the organi zations | ook for people with
“know edge[] that they're involved in this kind of business.”

ld. at 662.
I n Mendoza- Medina, the testinony was simlar. The agent in

that case testified that drug dealers have to trust their

“Thus, the testinobny in these cases al so rai ses the problem
of expert testinony about a defendant’s nental state. See FED.
R EviD. 704(b); Mendoza-Medina, 346 F.3d at 128. @Grcia-G|
does not contend that this issue is inplicated here.
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couriers, and that couriers sonetines bring their wves and
children along to hide their drug activities. Mendoza-Medi na,
346 F.3d at 127. (The defendant’s wife and children had been
with himwhen he was arrested. 1d. at 125.) The prosecutor
sumed up in closing, “we also know that it's true, based on DEA
intelligence, that narcotics trafficking organi zations don't just
stick marijuana on tractors of drivers that don't know where it's
going.” 1d. at 128. Based on these statenents and the

concl usion the Governnent wanted the jury to draw fromthem the
Mendoza- Medi na court determned that the district court had
abused its discretion in admtting the agent’s testinony. |d. at
129.

What Garcia-G | conplains about is not classic drug-courier-
profile testinony. Conpared with the testinony in Qutierrez-
Farias and Mendoza- Medi na, Agent Martinez’'s testinony, explaining
why Garcia-G 1| was sent to the secondary inspection area, is of
an entirely different nature. In addition, Garcia-G|’s argunent
that this was drug-courier-profile testinony ignores what
Martinez said immedi ately after “they’ Il nodify the seats and
stuff like that.” Martinez’'s continued testinony sounds |ike
el evated seats were signs of snuggling people, not drugs: “And we
found peopl e before hiding under the seats and stuff |ike that.
So we al ways take notice of, you know, how they' re in the vehicle

and stuff.” It is therefore not clear that this testinony was,



in fact, about drug couriers at all.

Mor eover, the Governnent’s use of the testinmony inits
cl osing argunent solely focused on the irregular placenent of the
seat: “[Agent Martinez] noticed sonething unusual. And it was
that the seat in that truck was lifted. Not the truck, itself.
But the seat in the truck was lifted.” This statenent does not
refer to any of the types of inproper expert testinony that
Garcia-G | conplains about.®> After all, Garcia-GIl’s notion in
I'i mne addressed “expert testinony concerning the operations of
drug snuggling organi zations.” But in closing, the Governnent
referred to the testinony in the context of Garcia-G1’'s truck
cont ai ni ng sonet hi ng obvi ously out of the ordinary, not in the
context of how drug snuggling organi zati ons general ly operate.
This testinony was not expert testinony about drug operations,
and so Garcia-G |’ s limne notion was not inplicated. Garcia-G|
has not shown error in admtting Agent Martinez' s testinony or in
referring to this testinony in closing argunent.
Pre-Mranda Silence

Garcia-G |1 next argues that the Governnent violated his
Fifth Amendnent rights by using his postarrest, pre-Mranda-
warni ng silence as evidence of his guilt. Grcia-G| admts that

he failed to object at trial to this testinony and concedes that

SGarcia-G | does not challenge Martinez's know edge of the
normal seat height for a pickup truck
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reviewis for plain error.

Garcia-G 1 bases this challenge on Agent Martinez’'s and
Agent Loa’s testinony about the arrest. Martinez testified that
after the agents told Garcia-G | that he was under arrest, he
stood up, put his head down, and placed his hands behind his
back. According to Martinez, “[h]le didn’t ask us, you know, at
t hat point what he was under arrest for.”® Loa |likew se
testified that Garcia-G 1|, upon being infornmed that he was under
arrest, “w thout asking why, turned around, placed his hands
behi nd his back.”

Use at trial of pre-Mranda silence is not necessarily
unconstitutional. “[T]he Constitution does not prohibit the use
for i npeachnent purposes of a defendant's silence prior to
arrest, . . . or after arrest if no Mranda warnings are given.
Such silence is probative and does not rest on any inplied
assurance by |aw enforcenent authorities that it will carry no
penalty.” Brecht v. Abrahanson, 507 U S. 619, 628 (1993)
(citations omtted). “The adm ssion of evidence that a defendant

remai ned silent on arrest and before a Mranda warning turns on

SMartinez testified this way in response to the question
“And once you saw the white powder, what did you do next?”
Martinez's full answer was,
We cane around front where M. Garcia was sitting at, and
we told him that he was under arrest. Agent Loa
handcuffed him Wen we told hi mhe was under arrest, he
stood up, and he put his hands behind his back. Kind of
put his head dowmn. He didn’'t ask us, you know, at that
poi nt, you know, what he was under arrest for.

10



fact specific weighing by the trial judge.” United States v.
Musqui z, 45 F.3d 927, 931 (5th Cir. 1995).

Garcia-G | enphasizes that in this case, his silence was
used as part of the prosecution’s case-in-chief, not for
i npeachnent purposes. He argues that silence can only properly
be used as inpeachnent evidence. This court has held otherw se.

In United States v. Zanabria, 74 F.3d 590, 593 (5th G
1996), the court found no error in the prosecution’s use of the
defendant’s pre-arrest silence in its case-in-chief and in its
closing argunent. The defense’s theory of the case was that
Zanabri a had been forced to snuggl e drugs because of threats
agai nst his daughter. |d. at 592. 1In its case-in-chief, the
Governnment introduced testinony that, before arrest, Zanabria did
not nention any threats against his daughter. |1d. at 593. The
court concl uded,

The fifth anmendnent protects agai nst conpelled self-

incrimnation but does not, as Zanabria suggests,

preclude the proper evidentiary use and prosecutori al

coment about every communi cation or |ack thereof by the

defendant which may give rise to an incrimnating

inference. W find no error in the use of this evidence

or in the prosecutor’s comments thereon.
ld. at 593. Thus, this circuit’s precedent prevents Garcia-G |
fromdrawi ng a distinction based on whether the silence was used
as i npeachnent evidence or as substantive evidence of guilt.

Essentially, Garcia-G | argues that all testinony about

postarrest silence violates the Fifth Arendnent when introduced
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as evidence of guilt. He does not distinguish his case from
Zanabria, in which this court concluded that evidence of the
defendant’s silence could be used in the Governnent’s case-in-
chief. Mreover, Garcia-G | does not explain how this testinony
prejudi ced him except to comment that the evidence agai nst him
was “slim” a characterization not supported by the record. In
short, Garcia-G | has not established error.
Sent enci ng Cui del i nes

Garcia-G |1 also raises two i ssues about the application of
the federal sentencing guidelines to his case. He clains that he
was entitled to both a safety valve reduction and a reduction for
playing a mnor role in the offense. Since the parties submtted
their briefs, the Suprene Court decided United States v. Booker,
125 S.Ct. 738 (2005). In Booker, the Court held that a sentence
based on judge-nmade fact findings under nmandatory federal
sentenci ng guidelines violates a defendant’s Sixth Anendnent
rights. 125 S .. at 750, 756. As a renedy, the mandatory
aspects of the federal sentencing guidelines were severed from
the rest of the statute, as were the sections relating to
appellate review. 1d. at 764.

In review ng pre-Booker sentences, “when a district court
has i nposed a sentence under the Quidelines, this court continues
after Booker to review the district court’s interpretation and

application of the Guidelines de novo.” United States v.
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Villegas, 404 F.3d 355, 359 (5th Gr. 2005). This court has al so
concl uded that factual issues relating to the guidelines and
deci ded before Booker continue to be reviewed for clear error.
United States v. Creech, —F.3d — No. 04-40354, 2005 W
1022435, at *6 (5th Cir. May 3, 2005).
Safety Val ve

Garcia-Gl1's first sentencing argunent is that the district
court erred by not granting himrelief under the safety val ve
provision, 18 U S.C 8§ 3553(f) and U.S. SENTENCI NG GUI DELI NES MANUAL
88 2D1.1(b)(6) & 5C1.2 (2004). Under this provision, a defendant
convicted of certain drug crines is sentenced under the otherw se
appl i cabl e guideline range, rather than the statutory mandatory
mnimum if he establishes that he neets certain requirenents.
These requirenents are:

(1) [T]he defendant does not have nore than 1 crim nal

history point, as determned under the sentencing

gui del i nes;

(2) [T]he defendant did not use violence or credible

threats of violence or possess a firearm or other

danger ous weapon (or i nduce another partici pant to do so)

in connection with the of fense;

(3) [T]he offense did not result in death or serious
bodily injury to any person;

(4) [T]he defendant was not an organizer, | eader,
manager, or supervisor of others in the offense, as
determ ned under the sentencing guidelines and was not
engaged in a continuing crimnal enterprise, as defined
in section 408 of the Controlled Substances Act; and

(5 [N ot later than the tinme of the sentencing hearing,
the defendant has truthfully provided to the Governnment

13



all informati on and evi dence t he def endant has concer ni ng

the of fense or offenses that were part of the sanme course

of conduct or of a common schene or plan, but the fact

that the defendant has no relevant or wuseful other

information to provide or that the Governnent is already

aware of the information shall not preclude a

determnation by the court that the defendant has

conplied with this requirenent.
18 U.S.C. § 3553(f).

In this case, the district court determned that Garcia-G |
did not qualify for a safety valve reduction because he did not
satisfy the fifth, “tell-all” requirenent. The parties disagree
about the basis for this decision. The Governnent contends that
the district court based its decision on an inplicit finding that
Garcia-G1’'s informati on was inconplete and not entirely
truthful. Garcia-G1, on the other hand, contends that the
district court determned, as a matter of law, that a defendant
who provided all the information he had but still maintained his
i nnocence could never be entitled to a safety val ve reducti on.

Garcia-G | provided information to Agent Novar but conti nued
to claimthat he was innocent. The probation officer reasoned
that despite this information, Garica-G1l’s claimof innocence
prevented himfromreceiving the safety val ve reduction. Garcia-
G| objected to this assertion and argued that the safety val ve
statute requires himto provide truthful information, but does
not necessarily require himto admt guilt. The district court

di sagreed, stating, “It is contenplated that you provide

information to the governnent—you know, about your invol venent.
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And certainly you are going to admt your involvenent, and nost
certainly after a jury has found you guilty.”

On appeal, Garcia-G | argues that the district court
inproperly read a requirenent that a defendant admt his guilt
into the requirenent that he truthfully provide the Governnent
with all the information and evidence that he has. Garcia-Gl
contends that the two issues are separate and relies on United
States v. Sherpa, 110 F.3d 656 (9th G r. 1996), to support this
di stinction.

In Sherpa, the Ninth Grcuit held that the district court
did not err in awarding a defendant a safety val ve reduction even
t hough he continued to insist that he did not know that he was
transporting drugs. Id. at 663. The court concluded that the
judge could find that the defendant was being truthful and
conplete in his disclosures despite his continued clains of
i nnocence. 1d. at 660-61. Sherpa is based on the difference
between the judge’s factual findings and the jury’'s. 1d. at 660.
Thus, the Sherpa court indicated that “[t]he judge is privy to
far nore information than the jury and is therefore in a nuch
different posture to assess the case and determ ne whet her the
defendant conplies with 8§ 3553(f).” 1d. at 660. The court
conti nued,

A judge, therefore, could logically find that reasonabl e

m nds mght differ on a given point so as to preclude a

j udgnent of acquittal, but conclude that he or she would

have voted differently had he or she been a juror. Wile

15



the judge's personal disagreenent has no inpact on the

jury’s finding of gquilt, . . . such disagreenent is

properly considered in the judge s sentencing deci sion.
ld. at 661.

But Sherpa does not go as far as Garcia-G | contends it
does. The Sherpa court stated that “[all information relevant to
the of fense], of course, enconpasses [the defendant’s] role in
the of fense, including whether he knew that there were drugs
secreted in the suitcase—such know edge bei ng an el enent of the
of fense charged.” 1d. at 660. Therefore, even under Sherpa, the
i ssue is not whether a defendant can continue to falsely maintain
his innocence and still receive a safety val ve reduction.’

I nstead, the issue is whether, despite the jury verdict, the
district court can believe those protestati ons of innocence and
grant safety valve relief.

Furthernore, other circuits have reached different
conclusions than the Sherpa court did. See United States v.
Reynoso, 239 F.3d 143, 149-50 (2d G r. 2000) (calling Sherpa
“wongly decided” and declining to followit); see also United

States v. Buenrostro-Fl ores, No. 03-2545, 2004 W. 1943218, at *6

(7th Gr. 2004) (“In light of a jury verdict against himand the

Thus, for Garcia-G 1| to prevail under Sherpa, he would have
to show that the district court erred in finding that, contrary
to the jury verdict, he did not know the drugs were in the
pi ckup. Al though Sherpa would allow the district court to reach
such a finding, it does not seem given the facts of this case,
that Sherpa would require it.
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evidence we found earlier to have been sufficient to support that
verdi ct, Buenrostro has not net the burden of proving his
eligibility for the safety val ve reduction.”).

Nevert hel ess, the Governnent does not argue in favor of a
per se rule that a guilty verdict precludes safety valve relief.
| nstead, the Governnent argues that the district court inplicitly
found that Garcia-G | had not been truthful or that his continued
cl aimof innocence prevented himfromdisclosing all his
i nformati on, such as the drugs’ source or destination. W agree.

In the end, Garcia-G | has not established that he is
entitled to safety valve relief. The district court did not err
when it concluded that Garcia-GI| failed to fulfill the “tell-
all” requirenent. Although it is possible, if the court follows
Sherpa, for the district court to believe a defendant’s
protestations of innocence and find that he has told the
prosecution all he knows, such a finding is certainly not
required. Instead, we easily accept the district court’s finding
that Garcia-G | was not being truthful and that this | ack of
candor disqualified himfromsafety valve eligibility. W do not
need to adopt or reject the Ninth’s Crcuit’s reasoning in
Sher pa.
Mtigating Role

Garcia-G | also clainms that he was entitled to a reduction

for playing a mnor role in the offense. The guidelines provide
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for a four-level reduction “[i]f the defendant was a mni ma
participant in any crimnal activity” and a two-|level reduction
“[1]f the defendant was a m nor participant in any crim nal
activity.” U S. SENTENCI NG GU DELI NES MANUAL 8 3B1. 2(a) &(b) (2004) .

To be a mnor participant, the defendant generally nust be
“substantially |l ess cul pable” than the average participant in the
crimnal activity. United States v. Brown, 54 F.3d 234, 241 (5th
Cr. 1995).

Garcia-G 1 contends that he was entitled to a mtigating
role reduction because he was nerely a courier. Citing
application note 3(A) to §8 3B1.2, he argues that couriers are not
necessarily excluded froma mtigating role reduction. The
application note provides,

A defendant who is accountable under 1.3 (Relevant

Conduct) only for the conduct in which the defendant

personally was involved and who perforns a l|imted

function in concerted crimnal activity is not precluded
from consideration for an adjustnent under this
gui del i ne. For exanple, a defendant who is convicted of

a drug trafficking offense, whose role in that offense

was limted to transporting or storing drugs and who is

accountabl e under 1.3 only for the quantity of drugs the

defendant personally transported or stored is not
precl uded fromconsi deration for an adj ust nent under this

gui del i ne.

U. S. SENTENCI NG GUI DELI NES ManuAL § 3B1. 2 application note 3(A)(2004).
Yet not being automatically precluded is not the sane thing as
being entitled to a reduction.

Garcia-G 1 also contends that the Governnent essentially

conceded his mnor role during its closing argunent by inpliedly
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agreeing that he owned neither the pickup nor the cocaine. He
finds this concession in the Governnent’s argunent that the owner
of the cocaine would not have let himdrive the pickup if he did
not know he was transporting cocaine. He also argues that the
Governnment essentially conceded his limted role when it argued
that his poverty was a notive for transporting the drugs.
According to Garcia-G 1, this argunent inplied that he coul d not
have organi zed a | arge drug-trafficking schene. W do not agree
that the CGovernnent conceded Garcia-G1’s mnor role.

On the whole, Garcia-G | has not presented a persuasive
argunent that he is entitled to a reduction for a mtigating
role. The district court’s conclusion was not clearly erroneous.

Booker

Garcia-G |1 also argues, citing Booker, that the mandatory
nature of the federal sentencing guidelines at the tinme of his
sentencing violated his Sixth Anendnent rights. He raises this
issue for the first tine on appeal; therefore our reviewis for
plain error. United States v. Mares, 402 F.3d 511, 520(5th Cr
2005). Thus, we cannot reverse the district court “unless there
is ‘(1) error, (2) that is plain, and (3) that affects
substantial rights. . . . If all three conditions are net an
appel l ate court nmay then exercise its discretion to notice a
forfeited error but only if (4) the error seriously affects the

fairness, integrity, or public reputation of judicial
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proceedings.’” Id.(quoting United States v. Cotton, 535 U S. 625,
631, (2002)). The CGovernnent concedes that under Booker, the
error in this case (sentencing under a nmandatory gui deline
regine) was plain and that the first two prongs are therefore
satisfied.

At issue, then, is the third prong—whether the error
af fected substantial rights. Under this prong, “the pertinent
question is whether [the defendant] denonstrated that the
sent enci ng j udge—sent enci ng under an advi sory schene rather than
a mandat ory one—woul d have reached a significantly different
result.” 1d. at 521. Garcia-G | argues that he can present
evidence that the district court would have sentenced him
differently. Specifically, Garcia-G | argues that unlike in
United States v. Mares, the district court in his case gave hima
sentence at the bottom of the guideline range. He contends that
based on this sentence, we shoul d presune prejudice.

Nevert hel ess, a sentence at the bottom of the guidelines,
standi ng alone, is not enough to satisfy the plain error
standard. In United States v. Hernandez- Gonzal ez, the court
concluded on a petition for rehearing that the defendant had not
sati sfied his burden when he showed that “(1) the judge inposed
the m ni nrum sentence under the Guidelines; (2) he suffered from
an al cohol abuse problemthat was responsible for much of his

crimnal history; and (3) he had returned illegally to the United

20



States to earn noney for his famly in Honduras.” —F.3d —
No. 04-40923, 2005 W. 724636, at *1 (5th Cr. Mrch 30, 2005).
The Hernandez- Gonzal ez court expl ai ned,
[ The defendant] points to no remarks nmade by the
sentenci ng judge that rai se a reasonabl e probability that
the judge woul d have inposed a different sentence under
an advisory schene. Hence, even if [the defendant] had
made this argunent before the decision issued on this
direct appeal, it would have fail ed under the plain-error
test.
|d. Therefore, nerely show ng a sentence at the bottom of the
appl i cabl e guidelines range, as Garcia-G | does, is insufficient
to show plain error in his sentence.
Apprendi Chal | enge
In his brief, Garcia-G | also argues that the drug quantity
and type provisions of 21 U S.C 8§ 841 (a) and (b) are facially
unconstitutional under the principles articulated in Apprendi V.
New Jersey, 530 U S. 466 (2000). Grcia-G| admts that his
argunent is foreclosed by United States v. Sl aughter, 238 F.3d
580, 582 (5th Cr. 2000). Nothing interferes with Sl aughter’s
application here, and thus we overrule Garcia-G1l’s Apprendi
obj ecti on.
Concl usi on
For these reasons, we affirmthe judgnment of the district

court.

AFFI RVED.
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