United States Court of Appeals

Fifth Circuit
FILED
March 5, 2004
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FIFTH CIRCU T Charles %.lgtélbruge 11

No. 03-41151
Summary Cal endar

SANDRA MARLOVE,
Pl ai ntiff-Appellant,

ver sus

SBC PENSI ON PLAN,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 4:02-Cv-111

Bef ore H G3 NBOTHAM DAVI S and PRADO, Circuit Judges.
PER CURI AM *

Sandra Marl owe appeals the district court’s order granting
the notion for sunmary judgnment filed by the SBC Pension Pl an
(“Plan”), the plan adm nistrator for her fornmer enployer, SBC
Comruni cations, Inc. (“SBC'), in Marlowe’s action under the
Enpl oyee Retirenent |Incone Security Act (“ERISA’), 28 U S.C. 8§
1101 et seq. Marlowe contends that the Plan erred in denying her
enhanced pension benefits under the SBC Enhanced Pensi on and
Retirenent Program (“EPR Progranf), when it determ ned that,

under the EPR Program s | anguage, she had been “assigned full

Pursuant to 5" CR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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time to projects” for wreless-affiliated conpani es as of
Septenber 7, 2000. She argues that the record establishes that
she continued to performnon-wireless payroll work for SBC
follow ng that date.

The standard of review follow ng the district court’s order

granting summary judgnent is de novo. Wittaker v. Bell South

Tel ecomuni cations, Inc., 206 F.3d 532, 534 (5th Gr. 2000);

see Celotex Corp. v. Catrett, 477 U. S. 317, 322 (1986). A deni al

of ERI SA benefits by a plan adm nistrator that is vested wth the
authority to nmake a final and concl usive determ nation of clains

is reviewed for abuse of discretion. Fi restone Tire & Rubber Co.

v. Bruch, 489 U S. 101, 115 (1989); Meditrust Financial Servs.

Corp. v. Sterling Chem, Inc., 168 F.3d 211, 213 (5th Cr. 1999).

The EPR Program granted SBC s Benefit Plan Commttee (“BPC)
“full and exclusive authority and discretion to grant and deny
clains for benefits” under the Program “including the power to
interpret the EPR Program and determne the eligibility of any
i ndividual to receive benefits pursuant to the EPR Program” The
EPR Program excluded fromeligibility enpl oyees who, as of
Septenber 7, 2000, had been “assigned full tinme to projects” for
wireless entities affiliated with SBC, and such status was to be
“determ ned by such Eligi ble Enployee’'s Participating Conpany.”

I n denying Marl owe EPR Program benefits, the BPC determ ned that
Mar | owe had been “assigned full tinme to projects” for wreless
entities as of Septenber 7, 2000, because Marlowe’'s Participating
Conpany had determ ned that she was “Wrel ess-dedi cated” as of

that tinme, regardless of the fact that Marl owe was still



No. 03-41151
-3-

perform ng sone non-wi reless payroll work after that tine.
Contrary to Marlowe’s contention, the phrase “assigned full tinme
to projects” was not “unanbi guous” within the context of the EPR
Program and a de novo standard is not applicable. The abuse-of-
di scretion standard applies. W have reviewed the record and
briefs submtted by the parties and concl ude that the BPC did not
abuse its discretion in determning that Marl owe had been
“assigned full tinme to projects” for non-wireless entities as of
Septenber 7, 2000. The record reflects that in May 2000 Marl owe,
al ong with approxi mately 1500 ot her SBC enpl oyees, was pl aced on
a list of enployees who were being designated as “worKk[i ng]
solely on behalf of the wireless entities that are currently
being paid by a non-wireless entity.” It is not disputed that

t hese enpl oyees were effectively being deened essential to an SBC
joint venture that would ultimately result in the formation of
Cingular Wreless. A reviewof the EPR Programreflects and

ot her evidence in the record shows that, in the context of these
events, the BPC s interpretation of the phrase “assigned ful

tinme” was “legally correct” and was not an “abuse of discretion.”

See MaclLachlan v. ExxonMbil Corp., 350 F.3d 472, 481 (5th Cr
2003); Cosselink v. Anerican Tel. & Tel., Inc., 272 F.3d 722, 726

(5th Gr. 2001).
The judgnent of the district court is AFFI RVED



