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In this appeal, Appellants chall enge the district court’s
decision to set aside the entry of default, to deny Appellants’
motion for extension of tinme to file a response to defendant’s
motion for summary judgnent, to deny Appellants’ notion for
reconsideration, and to grant summary judgnent in favor of the
defendant on Appellants’ Title VII discrimnation clains. W

AFFIRM the district court in all respects.

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



| . BACKGROUND

Appellants were all long-tine enployees of Donohue’s
paper mll in Lufkin, Texas. From 1999 to 2001, Donohue underwent
a significant nodernization of its equi pnent, including the paper
mlls. Specifically, Donohue introduced the new “Nunber 8" paper
machi ne in 2001 and sinul taneously phased out three older mlls.
The Nunber 8 machi ne was conpletely different from Donohue’s ol der
machi nes, requiring enployees assigned to that mll to undergo
extensi ve training. In anticipation of the Nunber 8 enployee
sel ecti on process, Donohue net wth the | ocal union to discuss the
process and the criteria to be used. This neeting was nenorialized
by an agreenent between Donohue and the union regarding the
sel ection process. Subsequently, all enployees eligible to apply
for a position on the Nunmber 8, including Appellants, were sent
i nformati on packets describing the position and certain essenti al
qualifications.

Ei ghty candi dates, including all four Appellants, applied
for 33 available positions on the Nunber 8. After a selection
process that included a witten assessnent and oral interview, none
of the appellants was selected for a position on the Nunber 8. O
t hose enpl oyees selected, 28 were white (43 per cent of the white
applicants), four were African-Anerican (31 per cent of the
African- Aneri can applicants), and one was Hi spanic (50 per cent of

the H spanic applicants). Subsequently, Appellants filed charges



of discrimnation with the Texas Conm ssi on on Human Ri ghts and t he
EECC. After receiving an EECC right-to-sue | etter, Appellants, al
African- Anericans, filed suit on Decenber 31, 2001, all eging raci al
discrimnation in violation of Title VII.

On Cctober 28, 2002, the district court ordered that
default be entered agai nst Donohue, as no answer was on file at
that time. Donohue argued that due to human error inits corporate
mail room it was unaware of the existence of the lawsuit until it
recei ved service of the entry of default. The district court set
aside the entry of default.

QG her than sitting for their own depositions, Appellants
conducted no di scovery within the discovery period. Donohue filed
a notion for sunmmary judgnent but Appellants filed no tinely
response. Five days after the deadline, they sought to extend tine
to file a response. The district court denied the notion and
ultimately granted Donohue’s notion for summary judgnent.
Appellants then filed a notion for reconsideration, which the
district court also denied. This appeal followed.

1. DI SCUSSI ON

For each of the above-referenced non-di spositive notions,

we reviewthe district court’s ruling for abuse of discretion. See

Lacy v. Sitel Corp., 227 F.3d 290, 292 (5th Gr. 2000) (entry of

default); Latham v. Wlls Fargo Bank, N A, 987 F.2d 1199, 1202




(5th Gr. 1993) (extension of tine); Briddle v. Scott, 63 F. 3d 364,

379 (5th Gr. 1995) (reconsideration).

Appel lants first argue that the district court abused its
di scretion by setting aside the entry of default. FEDERAL RULE OF
CviL PROCEDURE 55(c) allows a court to set aside an entry of default
on a showi ng of good cause. Feb. R Qv. P. 55(c). In making this
determ nation, the court should consider (1) whether the default
was wllful; (2) whether setting it aside would prejudice the
adversary; and (3) whether a neritorious defense is presented. CIC

Hol dings, Inc. v. Wight & Lato, Inc., 979 F.2d 60, 64 (5th Cr.

1992). The district court properly applied this standard in
deciding to set aside the entry of default. Donohue provided anple
evidence to show that the default was indeed inadvertent and
anonmal ous, and t he consequence of granting the notion was to sinply
requi re Appellants to prove their case. The district court did not
abuse its discretion in this regard.

Next, Appellants argue that the district court abusedits
di scretion in denying Appellants’ notion for extension of tine to
file a response to Donohue’s notion for summary judgnent.  FEDERAL
RULE oF QviL PrRocEDURE 16(b) allows the district court to nodify a
schedul i ng order only upon a show ng of good cause. Feb. R CQv. P.
16(b). The good cause standard requires the party seeking relief
to show that the deadline cannot be net despite that party’s

diligence. S&WEnters., L.L.C v. SouthTrust Bank of Ala., NA ,

315 F.3d 533, 535 (5th Gr. 2003). Appellants’ counsel did not
4



seek an extension of tine until after the scheduling deadline had
passed. Additionally, Donohue proved to the district court that,
despite Appellants’ protestations to the contrary, Appellants
received the notion for summary judgnent on tinme and enjoyed the
full allotted tinme to prepare a response. The district court did
not abuse its discretion in denying the notion.

Appel l ants further argue that the district court abused
its discretion in denying the notion for reconsideration. Under
FEDERAL RULE OF CIvi L PRocEDURE 60( b) (1), Appell ants nust show “m st ake,
i nadvertence, surprise, or excusable neglect” to obtainrelief from
the judgnment. Fep. R CGv. P. 60(b)(1). Appellants seemto argue
that their failure to file a tinely response to Donohue’s notion
for summary judgnent constituted “excusabl e neglect.” However, as
di scussed above, Appellants received the notion for sumary
judgnment well within the scheduled period to prepare a response.
Even so, Appellants’ counsel did not request an extension of tine
until five days after the deadline. G ven these circunstances, the
district court did not abuse its discretion in denying Appellants’
not i on.

Finally, Appellants challenge the district court’s grant
of summary judgnent in favor of Donohue. W review a district
court’s grant of sunmary judgnent de novo and apply the sane

standard as the district court. Gowesky v. Singing R ver Hosp

Sys., 321 F.3d 503, 507 (5th Cr. 2003). Even considering
Appel l ants’ response to Donohue’s notion for sunmary judgnent,
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whi ch essentially mrrors their brief to this court, we find that
the district court correctly granted summary judgnent in this case.

To nmeet their prima facie burden under Title VII,
Appel  ants nust show that (1) they belong to a protected class;
(2) they were qualified for the position sought; (3) they were
rejected for that position; and (4) they were replaced by soneone

outside the protected class. Price v. Fed. Express Corp., 283 F. 3d

715, 720 (5th Cr. 2002). Appellants fail to satisfy the second
and fourth prongs of this test.

Appel l ants point to no record evidence tending to prove
that they were qualified for positions on the Nunber 8. Despite
Donohue’ s publication of “essential enployee elenents” in advance
of the selection process, Appellants incredibly argue that they
were unaware of any qualifications for the position. |[In addition,
Appellants nerely state their subjective belief that they are
qualifi ed. An enpl oyee’s subjective belief of discrimnation

cannot be the basis of judicial relief. Little v. Republic

Refining Co., Ltd., 924 F.2d 93, 96 (5th Cr. 1991). Moreover, as

di scussed supra, four African-Anericans were sel ected for positions
on the Nunber 8. Appel l ants nmake no argunent and point to no
evi dence tending to show that they were passed over for positions

on the Nunber 8 in favor of persons outside the protected cl ass.



As such, Appellants fail to establish a prim facie case of race
di scrimnation.?
For the reasons stated above, the judgnent of the

district court is AFFl RVED

lEven if Appellants could establish a prim facie case of
race discrimnation, the district court’s grant of summary
j udgnent would remain proper. Donohue advanced a legitimate,
non-di scrimnatory reason for Appellants’ non-sel ection, nanely,
that they were less qualified than those enpl oyees sel ected for
positions on the Nunber 8. See McDonnell Douglas Corp. v. Geen,
411 U. S. 792, 802-04 (1973). Appellants failed to prove that
this reason was pretext for discrimnation. |d. at 804. Again,
a subjective belief of discrimnation cannot, w thout nore,
create a jury issue in the face of a legitinmate, non-
di scrim natory reason




