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PER CURI AM *

Quillerno Cuellar-Torres (Cuellar) pleaded guilty to being a
previ ousl y-deported alien unlawfully present and found in the
United States wthout permssion, in violation of 8 U S.C
8§ 1326(a). The district court sentenced Cuellar to 41 nonths’

i nprisonnment, followed by two years’ supervised rel ease.

Cuel l ar argues that the district court’s factual finding

underlying his denial of a downward departure was clearly

erroneous. This court has no jurisdiction to review the district

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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court’s deci sion because “the court’s refusal is based on its
determ nation that the departure is not warranted on the facts of

the case.” United States v. Buck, 324 F.3d 786, 797 (5th Gr.

2003). This portion of Cuellar’s appeal is D SM SSED

Cuel | ar al so argues that the offense for which he was
i ndi cted has a maxi num sentence of two years’ inprisonnent
because the indictnment did not allege that he had a prior
conviction for an aggravated felony. See 8 U S.C. 8§ 1326(a),
(b). Cuellar acknow edges that his argunent is foreclosed by

Al nendarez-Torres v. United States, 523 U S. 224, 235 (1998), but

he asserts that the decision has been cast into doubt by Apprendi

v. New Jersey, 530 U S. 466, 490 (2000). He seeks to preserve

his argunment for further review

Apprendi did not overrule A nendarez-Torres. See Apprendi,

530 U.S. at 489-90; United States v. Dabeit, 231 F.3d 979, 984

(5th Gr. 2000). This court nust foll ow Al nendarez-Torres

“unl ess and until the Suprenme Court itself determnes to overrule
it.” Dabeit, 231 F.3d at 984 (internal quotation marks and
citation omtted). This part of the district court’s judgnent is
AFFI RVED.

APPEAL DI SM SSED FOR LACK OF JURI SDI CTI ON | N PART; AFFI RMED

| N PART.



