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PER CURI AM *

Oscar diva-Banegas (Oiva) pleaded guilty to one count of
illegal reentry into the United States, and the district court
sentenced himto 30 nonths in prison and a three-year term of
supervi sed release. diva contends that the district court erred
by characterizing his state felony conviction for sinple
possession of a controlled substance as an “aggravated fel ony”
for purposes of U S.S.G 8§ 2L1.2(b)(1)(C). This issue, however,

is foreclosed by our precedent. See United States v. Caicedo-

Cuero, 312 F.3d 697, 706-11 (5th G r. 2002), cert. denied, 538

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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U. S 1021 (2003); United States v. Hi nojosa-lLopez, 130 F.3d 691,

693-94 (5th Cir. 1997).

Aiva contends that 8 U S.C. 8§ 1326(b) is unconstitutiona
because it does not require the fact of a prior felony or
aggravated felony conviction to be charged in the indictnent and
proved beyond a reasonable doubt. This argunent is foreclosed by

Al nendarez-Torres v. United States, 523 U S. 224 (1998). See

United States v. Dabeit, 231 F.3d 979, 984 (5th Cr. 2000).

The district court’s judgnent is

AFFI RVED.



