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Santiago Aguil era-CGuerrero appeal s the sentence inposed
followng his guilty-plea conviction for being found in the
United States foll ow ng deportation subsequent to an aggravated
felony conviction, a violation of 8 U S.C. 8§ 1326. Aguilera
rai ses two i ssues that he concedes are foreclosed, but he seeks
to preserve themfor further review.

Agui l era argues for the first time on appeal that his prior

conviction for possession of a controlled substance should not be

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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consi dered an “aggravated felony” under U S.S.G 8§ 2L1.2(b)(1)(C).

This argunment is foreclosed by our decision in United States

v. Caicedo-Cuero, 312 F.3d 697, 705-711 (5th Gr. 2002),

cert. denied, 538 U S. 1021 (2003).

Also for the first tinme on appeal, Aguilera argues that
the “felony” and “aggravated fel ony” provisions of 8 U S. C

8§ 1326(b) (1) and (2) are unconstitutional in view of Apprendi V.

New Jersey, 530 U S. 466 (2000). He concedes that this argunent

is foreclosed by Al nendarez-Torres v. United States, 523 U S. 224

(1998), but states that he is raising it to preserve it for

further review. Apprendi did not overrule A nendarez-Torres.

United States v. Hernandez- Aval os, 251 F.3d 505, 507 & n.1

(5th Gr. 2001). W nust follow A nendarez-Torres until the
Suprene Court overrules it. |d.

AFFI RVED.



