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PER CURI AM *

Janes Billiot, who was found guilty of nmurder and sentenced to
death, is currently before this court seeking perm ssion under 28
US C 8§ 1292(b) to appeal the district court’s denial of his
f ederal habeas cl ains chall enging his sentence. The district court
certified those issues for interlocutory appeal, under 8§ 1292(b),
and retained jurisdiction over Billiot’s claim under Ford V.
VWi nwight, 477 U S. 399 (1986), that he is insane and i nconpetent

to be execut ed.

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



We ordered the parties to submt supplenental briefing on
jurisdictional matters, addressing: (1) whether this court has
jurisdiction under 28 U S.C. 8§ 2253(a) to review clains denied by
the district court in a non-final order certified by that court
under 28 U. S.C. 8 1292(b); (2) whether the district court’s order
denyi ng habeas relief on fewer than all of Billiot’s clains may and
shoul d be construed as a final order under Fed. R Cv. P. 54(b);
and (3) whether a certificate of appealability (“COA”) under 28
US C 8§ 2253(c) isrequired for this court toreviewthe nerits of
Billiot’s clainms certified by the district court for interlocutory
appeal under 8§ 1292(b).

The State contends in its supplenental brief that (1) the
district court’s order is not an appealable final judgnent and
cannot be construed as a final judgnent under Rule 54(b) because
the district court did not expressly determne that there is no
just reason for delay; and (2) a COAis required. Billiot contends
that we should <construe the district <court’s 8§ 1292(b)
certification as a final judgnent under Rule 54(b) and also as a
grant of a COA for each of the certified issues.

Havi ng reviewed the parties’ subm ssions and the applicable
law, we DENY Billiot’s petition for perm ssion to appeal. The
parties cited no authority for construing 28 U S C 8§ 2253(a)
(authorizing appeals from “final” orders in habeas corpus
proceedings) to permt an appeal from an interlocutory order
certified under 28 U S.C. § 1292(b). Under the circunstances of
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this case, we decline to decide whether the district court’s 8
1292(b) certification order can, or should be, construed as a final
judgnent under Fed. R Cv. P. 54(b), or as a certificate of
appeal ability under 28 U.S. C. § 2253(c). The district court denied
relief on all of Billiot’s clainms except his Ford claimthat he is
presently inconpetent to be executed. Because an execution date
has not been scheduled and Billiot’s execution is not immnent, his
Ford claimis premature. Although the Ford claimhad to be raised
in Billiot’s first federal habeas petition so that it wll not be
barred as successive once the claim becones ripe, under our
precedent such clains are subject to dism ssal wthout prejudice.

See Patterson v. Dretke, 370 F.3d 480 (5th Cr. 2004) (addressing

ri pe Ford claimraised i n subsequent habeas action after clai mwas
di sm ssed without prejudice in prior habeas proceeding); Patterson

v. Cockrell, No. 01-40447 (5th Cr. My 23, 2003) (unpublished)

(dismssing without prejudice Ford clai mwhere execution was not

immnent); Stewart v. Mrtinez-Villareal, 523 U S. 637, 644-45

(1998) (Ford claimraised for second tine in subsequent federa
habeas petition, when it is ripe because the execution is inm nent,
is not “second or successive’” within the neaning of 28 U S C 8§
2244 when claim raised in first federal habeas petition was
di sm ssed without prejudice as unripe). |In the light of the fact
that the unripe Ford claimis the only obstacle to a final judgnent

as to all of the clainms in this case, it is neither necessary nor



prudent for us to address the difficult jurisdictional issues
presented in this case.

PETI TI ON FOR PERM SSI ON TO APPEAL DEN ED. !

! Now that we have denied the petition for permission to
appeal, the district court is free to dismss wthout prejudice the
Ford claim and to enter final judgnent in this case. At such
time, an appeal to this court will be available to any aggrieved
party, provided that the requirenents of 28 U S. C. § 2253(c) are
satisfied.



