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EDI TH H JONES, Circuit Judge:”

The court has carefully considered the appeal filed by
Hernandez challenging the denial of her notion to suppress
evi dence. Al t hough Appellant’s position is well argued, the
determnation whether Gane Warden Cervantez had reasonable
suspicion to stop her car because of its wunusual night-tine
activity on Hghway 349 is in this case heavily dependent on the
district court’s credibility determnation. Both the district

court and the magi strate judge found Warden Cervant ez’ s expl anati on

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



of the basis for his suspicion credible, notwthstanding
Appel  ant’ s count er-argunents. The court’s factfindings are
entitled to deference under the clearly erroneous standard.
Further, his articulated facts, taken together, satisfied a

st andard of reasonabl e suspicion that Hernandez’s vehicle m ght be

engaged in illegal hunting. See United States of Anerica v.
Arvi zu, 534 U. S. 266 (2002).
Accordingly, the notion to suppress was correctly deni ed,

and the conviction i s AFFI RVED



E. GRADY JOLLY, G rcuit Judge, dissenting:

| respectfully dissent.

Warden Cervantez testified that he suspected Hernandez-
Sarmento’'s involvenent in illegal hunting activities, nanely
hunting at night, hunting from a vehicle, and hunting by using
artificial |ight, because: 1) the road was “notorious” for road
hunting, 2) the vehicle had no apparent reason to be on that road,
and 3) the van passed his | ocation very slowy, proceeded south out
of view and, after a few mnutes returned past his |ocation
traveling “a little bit faster.” Warden Cervantez testified that
this conduct conforns with the typical pattern of illegal road
hunt ers who, according to Warden Cervantez,

Go down that one way. They are hunting, using
the lights of the vehicle so they mght be
goi ng down slow. Once they find their target,
whatever it is ... they killed it, put it in
the vehicle and get out of there as fast as
they can in case sonebody heard a shot or

sonebody saw t hem

The facts in this case, as articul ated by Warden Cervantez for
justifying his suspicion of crimnal activity, do not neet the
Fourt h Anendnent standard, when conpared to the crimnal profile he

descri bed above.



That standard is that “[a]ln investigatory stop nust be
justified by sone objective manifestation that the person stopped
is, or is about to be, engaged in crimnal activity.” Uni t ed

States v. Cortez, 449 U. S. 411, 417 (1981) (enphasis added).

“Based upon that whole picture the detaining officers nust have a
particul ari zed and objective basis for suspecting the particular
person stopped of crimnal activity.” Id. at 417-18 (enphasis
added). In nmaking this assessnent we nust ook to the “totality of
the circunstances” and are, thus, precluded from | ooking at

i ndi vidual facts “in isolation fromeach other.” United States v.

Arvi zu, 534 U. S. 266, 274 (2002). Finally, we nmay consider only
facts that were known to the officer at the tinme of the stop

United States v. Mirales, 191 F. 3d 602, 604 (5th Cr. 1999).

It seens apparent from the record, and particularly his
testinony, that Wirden Cervantez’s suspicions that Hernandez-
Sarmento was involved in illegal road hunting do not neet the
Fourth Amendnent standard for reasonabl e suspicion. First, Warden
Cervant ez heard no gunshot and di d not observe Hernandez- Sarm ento
use her headlights in any unusual way. Second, Warden Cervantez’s
observation t hat Her nandez- Sarm ento travel ed south very slowy and
then returned north past his location traveling only “alittle bit

faster” is inconsistent with his earlier description of the profile

of the illegal hunter: that a hunter “get[s] out of there as fast
as they can.” Third, with respect to his testinony that he was
suspi ci ous because H ghway 349 is notorious for illegal hunting,
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the record positively shows that no citations have been issued on
H ghway 349 in the last five years for the illegal hunting
activities suspected here (hunting at night, hunting from a
vehicle, and hunting by using artificial light). Still further,
Warden Cervantez’s justification for his suspicion in the absence
of citations (the presence of aninmal carcasses near the hi ghway)
does not support his articul ated nodus operandi for poachers --
kill an animal, put it in the vehicle and then quickly flee the
ar ea.

In the light of our discussion above, the totality of the
ci rcunstances i s now that Hernandez-Sarm ento drove her van down a
|l onely road and returned a few mnutes |later going in the opposite
di rection. Al t hough this may have raised sone suspicion in the
mnd of a reasonable officer, it does not arouse suspicion of
crimnal activity in the totality of this case. |If this were the
case the officer could stop any driver on that road for sinply
turning around and heading in the opposite direction. Such an
unwarranted stop by the police is supported by nothing nore than a

“hunch”, see Terry v. GChio, 392 U S 1, 27 (1968), and in ny

opinion is barred by the Fourth Amendnent.

For these reasons, | respectfully dissent.



