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PER CURI AM *

Def endant - Appel | ant  Bernardi no Sot el o- Mendoza (" Sotel 0")
appeal s his conviction and sentence for being found in the United
States after renoval, in violation of 8 U S C § 1326. Sotel o
asserts that the renoval order underlying his 8 US C § 1326
conviction was obtained in violation of his due process rights. He
argues that the immagration judge and the Bureau of Immgration
Appeals erred in applying retroactively particular statutory

changes to the immgration |aws, thereby prohibiting him from

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



applying for discretionary relief from renpoval pursuant to
| nm gration and Nationality Act § 212(c). Sotelo contends that the
district court should not have denied his notion to dismss the
i ndi ctment on that basis.

An alien seeking to challenge a prior deportation order in a
prosecution for illegal reentry under 8 US C 8§ 1326 nust
establish that (1) the prior hearing was fundanentally unfair;
(2) the hearing effectively elimnated the right of the alien to
chal | enge the hearing by neans of judicial reviewof the order; and
(3) the procedural deficiencies caused the alien actual prejudice.

See United States v. Mendoza-Mata, 322 F.3d 829, 832 (5th Cr.

2003); see also United States v. Mendoza-Lopez, 481 U S. 828, 839

(1987). If the alien fails to establish any prong of the test, we

need not consider the others. United States v. Encarnaci on- Gl vez,

964 F.2d 402, 406 (5th Cr. 1992).
Sotelo has failed to show that his renoval proceedi ngs were

fundanentally unfair. See United States v. Lopez-Otiz, 313 F. 3d

225, 230-31 (5th Gr. 2002), cert. denied, 537 U S 1135 (2003).

Sot el o, who has two prior convictions for annoying or nolesting a
chil d and anot her conviction for possession of heroin for sale, has
al so failed to show actual prejudice by dnonstrating a reasonabl e
i keli hood that he woul d have been granted discretionary relief.

See Mendoza-Mata, 322 F.3d at 833- 34.

Sotel o argues further that because his indictnent did not
allege the fact of his prior aggravated felony conviction as a
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separate elenent of the offense, the indictnment charged himonly
with an offense under 8 U.S.C. § 1326(a) rather than 8 U S.C 8§
1326( D). As such, he insists, his maxi mum puni shnent nust be
limted to two years. Sotelo neverthel ess acknow edges that his

argunent is foreclosed by Al nendarez-Torres v. United States, 523

U S 224 (1998), but wi shes to preserve the issue for Suprene Court

review in |ight of Apprendi v. New Jersey, 530 U S. 466 (2000).

Apprendi did not overrule Al nendarez-Torres. See Apprendi, 530

U S at 489-90; United States v. Dabeit, 231 F.3d 979, 984 (5th

Cr. 2000). Thus, we nust follow Al nendarez-Torres "unless and

until the Suprenme Court itself determnes to overruleit." Dabeit,
231 F.3d at 984 (internal quotation marks and citation omtted).
Accordingly, Sotelo's argunent is foreclosed. For the forgoing
reasons, Sotelo’s conviction and sentence are

AFFI RVED.



