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PER CURI AM *

Abel Tavarez, federal prisoner # 94442-080, appeals the
district court’s dismssal of his notion for a wit of audita
querel a wherein he sought to challenge his conviction for
conspiracy to possess with the intent to distribute heroin,
aiding and abetting the distribution of heroin, and possession

with the intent to distribute heroin.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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The wit of audita querela is not avail abl e where the

prisoner has a renmedy under 28 U S.C. 8§ 2255. See United States

v. Banda, 1 F.3d 354, 356 (5th G r. 1993). The fact that the
nmovant cannot neet the requirenents for bringing a successive 28
U S C 8§ 2255 notion under the AEDPA does not render the 28

US C 8 2255 renedy unavailable. See United States v. Val dez-

Pacheco, 237 F.3d 1077, 1080 (9th Gr. 2001). To the extent that
Tavarez argues that he has been rel eased from confinenent and
t hus cannot proceed under 28 U. S.C. § 2255, Tavarez has not yet

di scharged his term of special parole; therefore, he is “in

custody” for habeas corpus purposes. See Maleng v. Cook, 490

U S 488, 491 (1989).

AFFI RVED.



