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DENNI'S, Circuit Judge:”

In this case, we review sunmary judgnents resol ving coverage

disputes with respect to a financial institution special bond

"Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



between Brady National Bank, the insured, and Gl f |Insurance
Conpany, its insurer. Def endant s- Appel l ants Gul f | nsurance Co.,
et. al. (“@ulf”) appeal fromthe district court’s grant of summary
judgnent in favor of Brady National Bank and Texas County
Bancshares, Inc. (“Brady National”), and the denial of GQulf’'s Rule
59(e) notion. Gulf tinely appealed. W AFFIRMthe district court’s
grant of sunmary judgnent on all issues except for the award of
$35, 515. 55 to Brady National for costs and attorneys’ fees incurred
because of its intervention as a plaintiff in a conspiracy to
defraud action in Texas state court. Because we conclude that the
district court’s summary judgnent award and subsequent denial of
the Rule 59(e) notion with regard to those costs and fees is in
error, we REVERSE this part of the district court’s summary
judgnent ruling and RENDER summary judgnent on this issue in favor
of Qulf.
| . BACKGROUND

In early 1998, Brian Russell Stearns (“Stearns”) created a
Ponzi schene that eventually defrauded investors of nore than $50
mllion before his arrest in Septenber of 1999. A few nonths prior
to that arrest, Stearns opened a personal checking account wth
Brady National . Wthin days of opening that account, Stearns
instructed his attorneys towire $12.5 mllion of funds Stearns had

obtained from his investor victins and deposit those funds in



Stearns’ newl y opened checki ng account at Brady National. Stearns
i medi ately purchased a $1 million CD fromBrady National using the
i nvestor funds in his personal checking account. Stearns pronptly
pl edged that CD as collateral on an $800,000 personal |etter of
credit loan and two personal credit card accounts, each with a
$100,000 limt.

Soon after these initial transactions, Stearns had his
attorneys wire an additional $6 mllion dollars of investors’ funds
to Stearns’ checking account at Brady National and with those
funds, he purchased a second CDin the amount of $100,000. Stearns
then pledged this second CD as collateral on a $41, 000 persona
line of credit account. After these transactions, Stearns was
arrested, charged, and convicted in federal district court of 82
counts of mail fraud, wre fraud, securities fraud, noney
| aundering, social security fraud, false statenents on |oan
applications, and being a felon in possession of a firearm

Along with Stearns’ arrest, the federal governnent sei zed both
CDs and initiated forfeiture proceedings in federal district court.
Brady National intervened as a claimant in those proceedings in
order to protect its interest in the CDs and asserted a defense of

i nnocent ownership.? The district court ruled in favor of the

The civil forfeiture statute under which the CDs were seized
prohibits forfeiture of property “to the extent of the interest of
an owner or lienholder” so |ong as that owner or |ienhol der has no
know edge of the crimnal violation that gave rise to the



governnent, but the governnent never enforced the forfeiture order.
The CDs were ultinmately returned to Brady National.

Just before the judgnent of forfeiture was entered, Brady
Nat i onal declared the sums borrowed by Stearns on an $800, 000
letter of credit, two credit cards, and the $41,000 line of credit
in default and accelerated the due date on those suns.® Brady
National then liquidated the CDs to pay off those debts.

After the CDs were applied toward Stearns’ debt to Brady
National, the investors Stearns had defrauded in the Ponzi schene
sued Stearns and Brady National. Brady National eventually settl ed
W th these investors. Soon after settling with the investors that
St earns had defrauded, Brady National intervened as a plaintiff in
a lawsuit filed by Stearns’ investors against Stearns’ forner |aw
firm Brady National alleged, inter alia, that the law firm
conspired with Stearns to defraud the i nvestors and Brady National .

As aresult of the settlenent wth Stearns’ investors, and the

prior forfeiture action, Brady National clains a net | oss under the

forfeiture proceedings. See 18 U. S.C. § 981(a)(2).

%The record shows that as of My 12, 2000, Stearns owed: (1)
$849,835.51 in principal and interest on the $800,000 letter of
credit; (2) $115, 155.03 and $99, 959.04 in princi pal and i nterest on
each of the credit cards, respectively; and (3) $ 42,703.65 in
princi pal and interest on the $41,000 line of credit.
Additionally, attorneys’ fees were assessed in the anmounts of: (1)
$26,459.86 on the $800,000 letter of credit; (2) $3,582.89 and
$3,110.09 on the credit cards; and (3) $3,252.87 on the line of
credit.



CDs of $800,801.40. It also clainms that the aggregate court costs
and attorneys’ fees it incurred in the forfeiture action and the
investors’ |lawsuit was $448,864.29. Brady National contends that
it incurred $35,515.55 in costs and attorneys’ fees because of its
intervention as a plaintiff in the lawsuit against Stearns’ |aw
firm

@ul f had previously issued a financial institution special
bond (the “Bond”)* to Brady National. Brady National provided
proper notice of its inpending clains and sought to be i ndemified
by Gulf for both the | oss and costs and attorneys’ fees.

Gul f deni ed coverage, claimng that Brady National’s | oss was
not covered under the Bond. Brady National then filed suit in
district court seeking nonetary danmages in the anounts of: (1)
$800, 801.40 resulting fromthe net loss related to two Certificates
of Deposit (“CDs”); (2) $448,864.29 in costs and attorneys’ fees
resulting froma forfeiture action conmenced by the United States
I nternal Revenue Service (“IRS’) and the investors’ lawsuit; (3)
$35,515.55 in additional costs and attorneys’ fees Brady Nati onal
has incurred in asserting a claimfor conspiracy to defraud agai nst
Stearns’ fornmer law firm and (4) $15,130.33 in costs and

attorneys’ fees incurred in bringing this |lawsuit.

“The Bond in question is described by the parties as a “fidelity
policy,” which the parties agree is a first party insurance
contract that covers specific events and risks of |oss.



Brady National and @ulf filed cross-notions for summary
judgnent. The district court determ ned that Brady National’s | oss
was covered under the Bond, and awarded it conplete relief. Culf
filed a notion to alter or anend t he judgnent under Federal Rul e of
Cvil Procedure 59(e), but the district court sumrmarily deni ed that
motion. Q@ilf tinely appeal ed.

. ANALYSI S

We review this grant of summary judgnent de novo. See Beel er

v. Rounsavall, 328 F.3d 813, 816 (5th G r. 2003). The parties

agree that the substantive |law of Texas applies to resolve the
dispute in this diversity case. |In Texas, courts enploy genera
rules of contract construction to insurance policies. See

Bal andran v. Safeco Ins. Co. of Am, 972 S W 2d 738, 740-41 (Tex.

1998) . The terns of an insurance policy are unanbi guous as a
matter of law if they can be given a definite or certain |egal

meaning. Nat’'l Union Fire Ins. CO v. CBlI Indus., Inc., 907 S W

2d 517, 520 (Tex. 1983). Absent an anbiguity, our duty is to

enforce the policy according to its plain neaning. See Puckett v.

United States Fire Ins. Co., 678 S W 2d 936, 938 (Tex. 1984).

Di sagreenent between the parties regardi ng the question of coverage

“does not create an anbiguity.” Sharp v. State Farm Fire & Cas.

Ins. Co., 115 F. 3d 1258, 1261 (5th G r. 1997) (applying Texas | aw).

If ternms in an i nsurance contract are subject to nore than one



reasonabl e interpretation, however, those terns are anbi guous. See

CBl Indus., 907 S.W2d at 520. Under Texas |aw, anbiguous terns

are construed in favor of coverage. See Barnett v. Aetna Life Ins.

Co., 723 S.W2d 663, 665 (Tex. 1987). Because the Bond itself is
equivalent to a “fidelity policy,” and the sane |iberal rules of
construction that are applied to insurance contracts are appliedto

fidelity policies under Texas |aw, see Federal Deposit Ins. Corp.

V. Aetna Cas. & Surety Co., 426 F.2d 729, 736 (5th Cr. 1970);

Geat Am Ins. Co. v. Langdeau, 279 S.W2d 62, 65 (Tex. 1964), any

anbiguity in the Bond provisions will be construed agai nst Gulf and

in favor of coverage. See Snyder Nat’'l Bank v. Westchester Fire

Ins. Co., 425 F.2d 849, 852 (5th Gr. 1970).

Whet her Brady National was afforded coverage depends on (1)
whet her the CDs were “stolen” for the purposes of the “Securities”
provision of the Bond,® and if so, (2) whether Brady National’s
| oss was caused directly by the stolen CDs. Finally, we nust
consi der whether the Bond permts Brady National to recover any of
its clainmed costs and attorneys’ fees.

A, “Stolen”

Brady National contends that its net |oss under the CDs of

SAlternatively, Brady National sought coverage under the “On
Prem ses” provision of the Bond. Because we concl ude that the CDs
were “stolen” and therefore covered under the “Securities”
provision of the Bond, we need not consider the question of
coverage under the “On Prem ses” provision



$800, 801. 40 i s covered under the “Securities” and “Court Costs and
Attorneys’ Fees” provisions of the Bond. The relevant portion of
the “Securities” provision is as foll ows:

Loss resulting directly fromthe insured having in good faith
and in the usual course of business, whether for its own
account or for the account of others:

A Purchased or otherwi se acquired, accepted or
recei ved, or sold or delivered, or given any val ue,
extended any credit or assuned any liability on the
faith of any Certificated Security which. . . (2)
is lost or stolen.

Both parties agree that CDs are “Certificated Securities,” and
@ul f does not challenge the extent of Brady National’s clained
loss, so the critical issue is whether the CDs were “stolen.”
Al t hough t he Bond does not expressly define the term“stolen,” CGulf
argues that the generally accepted definition of “stolen” does not
enconpass CDs purchased wth stol en noney. @ul f further argues
that the term “stolen” is not an anbiguous termas it is used in
t he Bond.

Brady National contends that it is only logical to find that
a CD purchased with stolen noney is “stolen” for the purposes of
the “Securities” provision, relying on our prior decision in Bank

of the Southwest v. Nat’'l Surety Co., 477 F.2d 73, 76 (5th Cr.

1973) . Brady National also contends that the term “stolen” is
anbi guous as it is used inthe Bond. In ruling for Brady National,

the district court concluded that the CDs were “stolen” for the



pur poses of the Bond because they were acquired with stol en noney.
We agree.

First, we find that the contention that “stolen” has a
generally accepted definition and that the term is therefore
unanbi guous as it is used in the Bond is incorrect. Not only does
the Bond itself fail to define the term®“stolen,” the Suprene Court

has previously stated that the term “*stolen’” has no accepted or

comon-| aw neaning.” See United States v. Turley, 352 U S. 407,

411-12 (1957).

Second, we find that the term “stolen” may be defined nore
broadly than Gulf contends. Qul f argues that the CDs were not
“stol en” because Stearns “bought” them from Brady National, and
because they were “bought” they were not “tak[en] from another
party dishonestly.” See Defs’ Reply Br. at pg. 3 (citing the
WEBSTER S NEWWORLD D cTi onaRY 585 (11979)). But Black’s Law Dictionary
has a nore expansive definition of “stolen.” Bl ack’ s defi nes
“stolen” as “[a]cquired, or possessed, as a result of sonme w ongf ul
or di shonest act or taking, whereby a person willfully obtains or
retai ns possessi on of property whi ch bel ongs to another, w thout or

beyond any perm ssion given, and with the intent to deprive the

owner of the benefit of ownership.” See BLACKS LAwDiCTiOnaRY 1419
(6th ed. 1991). See also OxForD ENGLISH DictTioNaRY (2d  ed.
1989) (defining “stolen” as the past participle of steal, “to take



or appropriate the property of another di shonestly); AMER CAN HER TAGE
Dicrionary 1337 (3d ed. 1993) (defining “stolen” as the past
participle of steal, “to take the property of another w thout right
or perm ssion”).

Because “stolen” is not defined in the Bond, has no generally
accepted or conmon-| aw neani ng, and because it is defined narrowy
or expansively depending on the selected dictionary neaning, we
conclude that the term is subject to nore than one reasonable
interpretation. Under Texas law, terns i n i nsurance contracts that
are subject to nobre than one reasonable interpretation are
anbi guous, CBI Indus., 907 S.W2d at 520, and construed in favor of

coverage. See Barnett, 723 S.W2d at 665. Therefore, we concl ude

that the definition of “stolen” as used in Bond shoul d be construed
in favor of coverage and would enconpass the CDs in this case
because the CDs were “acquired, or possessed as a result of sone
di shonest act or taking.” See BLACkS LAw DictioNnary 1419 (6th ed.
1991).

Qur prior decision in Bank of the Southwest v. Nat’'l Surety

Co.,477 F.2d 73, reinforces this concl usion. In Bank of the

Sout hwest, a plaintiff bank sought recovery under a banker’s
bl anket bond for 1|osses sustained on three collateral |[|oan
transacti ons. See 477 F.2d at 75. The bank | oaned a person

representing hinself as a whol esal e aut onobi | e deal er, and accept ed

10



certain docunents purporting to convey a security interest in two
aut onobi | es and stock shares as collateral. 1d. Soon after the
| oans were nade, the bank di scovered that the docunents tendered by
the dealer did not give the bank any rights to the pledged
collateral. 1d. at 75. Additionally, the stock certificates
pl edged to t he bank were never delivered by the deal er as prom sed.
Id. Instead, the deal er converted the stock certificates to his own
use. |d.

I n order to determ ne whet her the docunents were “stol en,” and
therefore entitled to coverage, we focused on whet her there was any

evi dence that the bank had to give up the all egedly stol en docunent

tothe rightful owner. 1d. at 77 (citing Maryland Cas. Co. v. State

Bank & Trust Co., 425 F.2d 979). Because there was no such

evidence in the Bank of the Sout hwest case, we determ ned that the

docunents were not “stolen.” Id. But in this case, there is anple
evi dence that Brady National would have had to give up the CDs.
First, inthe forfeiture proceedings, the district court found
that the CDs were subject to forfeiture. Second, Texas | aw deal i ng
Wi th constructive trusts further indicates that the CDs woul d have
had to be returned to their rightful owners for summary judgnent
pur poses. In Texas, constructive trusts may be inposed when a
party holds property or funds that in equity and good conscience

bel ongs to another. See G nther v. Taub, 675 S.W2d 724, 728 (Tex.

11



1984). Stearns’ crimnal conviction |eaves no doubt in this case
that all the funds used to purchase the CDs were acquired by fraud
and that the CDs rightfully belonged to Stearns’ investors.
Mor eover, Texas courts woul d i npose a constructive trust on the CDs
in favor of Stearns’ investors even though Brady National was

unawar e of Stearns’ fraud. See Pope v. Garrett, 211 S.W2d 559,

562 (Tex. 1948).
Therefore, due to the anbiguity of the term “stolen,” and

under the analysis in Bank of the Southwest, we conclude that the

CDs were “stolen” as that term is used in the “Securities”
provi sion of the Bond. Because the Securities provision of the
Bond only provides coverage for “loss resulting directly” from
Brady National’ s extension of credit based on the CDs, we nust now
determ ne whether the CDs directly caused Brady National’s |oss.

B. “Directly Caused”

Brady National contends that its | osses were directly based on
its extension of credit secured by the stolen CDs. Brady Nati onal
reasons that if the CDs not been “stolen” at the tine it extended
credit, the CDs would not have been subject to forfeiture or the
investors’ clains. The district court accepted Brady National’s
reasoning and ruled in Brady National’s favor. @lf argues that
Brady National’s loss did not directly result from the CDs, and

therefore that the district court erred in ruling for Brady

12



National, for two reasons. First, Qulf argues that in order for
Brady National’s loss to have directly resulted from the stol en
CDs, the CDs nust have had a defect in title at the tinme the CDs
were pledged to Brady National. Second, Gulf argues that it was
not the stolen CDs that directly caused Brady National’s | oss but
rather Brady National’s subsequent settlenent of the investors’
cl ai ns agai nst the CDs.

In support of its first argunent, Qulf cites Resolution Trust

Corp. v. Aetna Casualty & Surety Co., 25 F.3d 570 (7th Cr. 1994).

But while we find the |anguage of the relevant bond provision in

Resolution Trust simlar to the “Securities” provision here, we

find Gulf’s first argunent unpersuasive. |In Resolution Trust, one

of the issues was whether the insured net the condition precedent
of “possession” in order to be eligible for coverage. See 25 F. 3d

at 580. Because the policy at issue in Resolution Trust required

the insured to have “in good faith acquired” the stolen security,

the insured in Resolution Trust nmust have had possession of the

security. Id. The Seventh Crcuit reasoned that the insured could
not have in “good faith” acquired a security if the insured did not
si mul t aneousl y possess that security. 1d. Mreover, in order to
be a stolen security eligible for coverage, that security had to
“have a defect in title” at the time the insured first possessed

it. | d. Because the security at issue in Resolution Trust was

13



stolen after the insured acquired it, the Seventh Circuit
determ ned that there was no coverage. |d.

Here, the Bond’s “Securities” provisionis simlar to the one

in Resolution Trust because Brady National nust have “in good faith

and in the usual course of business. . .extended any credit. . .on
the faith of any [CD] which. . .is stolen.” Additionally, Brady
Nat i onal nmust al so have “actual physical possession of [the CD|” at
the tinme it extended credit in order to be eligible for coverage.

But unlike the security in Resolution Trust, the CDs in this case

had a defect in title at very nonent that Brady National extended
credit to Stearns.

First, neither party has alleged that Stearns ever had any
personal right to the funds he deposited in Brady Nati onal and used
to buy the CDs. The record shows that those funds were wired to
himdirectly frominvestors and Stearns then wired those funds into
his newy opened personal checking account, which was in
contravention of Stearns’ agreenent to imrediately invest those
funds for the benefit of the investors. The CDs purchased by
Stearns wth those funds were then pledged as collateral for
personal line of credit loans and credit cards for his persona
use. Areviewof the record shows those accounts were used to buy
things such as jewelry, autonobiles, private jets, and Las Vegas

vacati ons.

14



Second, there is no indication or allegation that these
purchases were intended for the benefit of Stearns’ investors and
the parties have not contended that any of these purchases were
intended to be investnents. In convicting Stearns on all wre
fraud and securities fraud counts, including the counts tied to the
transactions with Brady National,® the district court necessarily
made a finding that Stearns intended to defraud his investors at
the time he took the funds and wred those funds to Brady
National .’ Thus, because the record shows that Stearns never had
any right to the Chs, it also shows that the CDs had a defect in
title at the tinme Brady National extended credit on those CDs.
G ven that the record anply indicates that the CDs were in Brady
Nati onal’s possession at the tinme Brady Nati onal extended credit to
Stearns, we reject GQulf’s first argunent.

Qul f's second argunent is nore easily dismssed. @ulf argues
that the harm suffered by Brady National resulted from the
settlement of the investors’ clains instead of reliance on the
stol en CbDs. But wunder Texas law, nere settlenment of a claim
resulting froma harmthat would be covered by an i nsurance policy

does not nean that the loss cane fromthe settlenent as opposed to

fSee R 242-245.

18 U S.C. §8 1341 (mail fraud statute); 18 U S.C. § 1343 (wire
fraud statute).

15



the covered harm See WIllcox v. Am Hone Assur. Co., 900 F. Supp.

850, 856 (S.D. Tex. 1995); See ANN. BANKER S BLANKET BOND, FIRST SUPPL.

5 (Am Bar Assn. 1983). And the | anguage of the provision itself

provi des coverage so long as Brady National, “in good faith and in
t he usual course of business. . .extended any credit or assunmed any
liability on the faith of any Certificated Security which. . . (2)

is lost or stolen.”
Because settlenent of a claimresulting froma covered harm
under an i nsurance policy does not constitute a loss resulting from

the settl enent as opposed to the covered harm see WIlIlcox, 900 F.

Supp. at 856, it is undisputed that Brady National extended credit
based on the CDs in “good faith,” and we have concl uded that those
CDs were “stolen,” then the loss attributable to Brady National’s
settlenment of the investors’ clains against the CDs is a covered
| oss under the Bond.

C. Court Costs and Attorneys’ Fees

According to Brady National, because its loss attributable to
the CDs was covered under the Bond, all of the court costs and
attorneys’ fees it incurred in connection wth its |oss are
recoverabl e under the “Court Costs and Attorneys’ Fees” provision
of the Bond. That provision reads:

Suns incurred and paid by the Insured as court costs and
reasonabl e attorneys’ fees i n defending any suit or proceedi ng
bought against the Insured to enforce theliability or alleged

16



l[iability of the Insured for any | osslai mor danmage, which
woul d constitute a valid and coll ectible | oss under this bond.

@ul f does not chall enge the reasonabl eness of the costs and
fees sought by Brady. @ulf’s sole argunent at sunmmary judgnent on
this i ssue was that because there i s no coverage under the Bond for
any of Brady National’s |osses, there is no coverage for costs and
attorneys’ fees.® The district court rejected that argunment and
ruled in favor of Brady National. @ulf then filed a Rule 59(e)
motion challenging only part of the district court’s costs and
attorneys’ fees ruling. Specifically, Gulf challenged the district
court’s award of $35,515.55 resulting from Brady National’s
intervention in the conspiracy lawsuit filed against Stearns’
former law firm

On appeal, Qulf reiterates its argunent that no costs and fees
shoul d be recoverabl e because Brady National has not suffered a
covered | oss. @Qulf also clainms that even if there is a covered
| oss under the Bond, Brady National is not entitled to recover any
of the costs and attorneys’ fees it seeks because Brady Nati onal
was not a “defendant” in the three legal actions in which it

i ncurred those costs and fees.

8See R 69, Defs’ Mdt. S.J., “Point VII-BECAUSE THERE WAS NO
COVERED LOSS UNDER THE BOND, THERE IS NO COVERAGE FOR COURT COSTS
AND ATTORNEYS FEES.”; R 727, Defs’ Reply to PIs’ Mt. S.J.,
(sane).

17



We need not consider Qulf’s first argunent, because we agree
wth the district court that Brady National has suffered a covered
| oss attributable from the “stolen” CDs. But @ulf’s second
argunent on appeal does not dissol ve upon a finding of coverage for
the CDs. Thus, we nust consider Qulf’s second appel | ate argunent,
and i n so doi ng, consider the scope of that argunent as well as the
appl i cabl e standard of review.

Brady National clainms that part of GQulf’s second argunent on
appeal , whi ch chal | enges the $448,864.29 incurred in the forfeiture
proceeding and the investors’ lawsuit, is waived because Qulf
failed to raise that part of its argunent in the district court.
Brady National also clains that GQulf’s challenge to the $35, 515. 55
incosts is subject to alesser standard of revi ew because Gul f did
not raise that part of its argunent until Gulf noved to anmend or
alter the judgnent pursuant to Rule 59(e). In response, Culf
contends that its notion for summary judgnent did raise the
entirety of its second appellate argunent. In support of this
contention, Q@lf points to a single paragraph in its initial
summary judgnent brief.

After reading that three sentence paragraph, we di sagree that
@ul f has raised the sane argunent it w shes to present on appeal.
Inits notion for summary judgnent, Qulf paraphrased the costs and

attorneys’ fees provision, described the investors’ suit against

18



Brady National, and argued that the suit filed against Brady
National “did not contain any allegations which, if proven true,
woul d have resulted in a covered | oss under the Bond.” Defs’ Mt.
S.J., at pg. 9. Mor eover, the argunent was captioned: *“BECAUSE
THERE WAS NO COVERED LOSS UNDER THE BOND, THERE | S NO COVERAGE FOR
COURT COSTS AND ATTORNEYS FEES.” 1d. Therefore, the district
court coul d not have reasonably interpreted Gulf’s sunmary j udgnent
costs and attorneys’ fees argunent as an argunent that Brady
National had to be an actual “defendant” in order to recover those
costs and fees even if the loss in this case was a covered | 0ss.
That GQulf’s Rule 59(e) notion conceded the award of court costs and
attorney’ s fees sought by Brady National with the exception of the
$35,515.55 incurred in the conspiracy action against Stearns’
former law firmin the event that the district court did not alter
its prior coverage ruling reinforces our concl usion.

“Although we can affirm a sunmmary judgnent on grounds not
relied on by the district court, those grounds nust at |east have
been proposed or asserted in that court by the novant." Johnson v.

Sawyer, 120 F.3d 1307, 1316 (5th Cr. 1997); see also FDIC v.

Laguarata, 939 F.2d 1231, 1240 (5th Cr. 1991)(refusing to affirm
summary judgnment on grounds “neither raised below ... nor even
rai sed sua sponte by the district court”). In this case, Gulf did

not assert its appellate argunent regarding court costs and

19



attorneys’ fees as to the $448, 864.29 before the district court.
Argunments not raised in district court are waived, because this
court does not hear argunents raised for the first tine on appeal.

See Forbush v. J.C. Penny Co., 98 F.3d 817, 822 (5th Cr. 1996).

Gul f argues that under the rule set forth in Republic Ins. Co.

v. Silverton Elevators., Inc., 493 SSW 2d 748 (Tex. 1973), wai ver
cannot be applied to an insurer seeking to contest coverage, and
thus GQulf is immune fromour procedurally based wai ver ruling. But

that rul e regardi ng waiver in Republic Insurance relied on casel aw

hol di ng that an insurer does not waive its defenses to coverage by
prematurely or erroneously paying benefits. See id. Hence, we do

not read the rule in Republic Insurance to confer upon insurers any

i munity from procedurally based rulings.?®
The only defense Gulf m ght raise to procedural waiver inthis
circunstance is that the waiver wll result in a “manifest

injustice.” See Jackson v. United States Postal Service, 666 F.2d

258, 260-61 (5th Cr.1982); West India Indus., Inc. v. Tradex, 664

F.2d 946, 951-52 (5th Cr. 1981). But Qulf has not articul ated any

argunent that adherence to the general procedural rule will result

in a manifest injustice and we do not believe waiver here wll

Additionally, the substantive |aw of Texas does not apply to
resol ve this procedural questionin this diversity case. See Exxon
Corp. v. Burglin, 42 F.3d 948, 950 (5th Cr. 1995)(citing Erie R R
v. Tonpkins, 304 U S 64, 58 S. C. 817, 82 L. Ed. 1188 (1938)).

20



result in any injustice. It is undisputed that Brady National was
a defendant in the investors’ lawsuit, and the record shows that
Brady National had to file a defense in order to challenge the
governnent’s forfeiture petition. Thus, because @ilf’s second
appel | ate argunment chall enging the award of $448,864.29 in court
costs and attorney’s fees incurred in the forfeiture and investor
| awsuits was not raised before the district court, it is waived on
appeal. Therefore, we affirmthe district court’s sunmary j udgnent
i nposi ng those court costs and attorneys’ fees.

It is undisputed, however, that Gulf properly raised in its
Rule 59(e) notion the argunent that the Bond did not provide
coverage for the $35,515.55 in costs and attorneys’ fees incurred
by Brady National in its intervention. The district court denied
@Qulf's Rule 59(e) notion on this point wthout discussion. W
revi ew de novo, as questions of law, alleged errors in contract and

i nsurance policy interpretation. See T.L. Janmes & Co., lInc. V.

Traylor Bros., Inc., 294 F.3d 743 (5th Cr. 2002); Performance

Autoplex Il LTD v. Md-Continental Casualty Co., 322 F.3d 847, 853

(5th Gr. 2003)(internal citations omtted).

We agree with Gul f that the Bond's “Costs and Attorneys’ Fees”
provision can not reasonably be interpreted to cover Brady
National’s costs and fees associated with its intervention in the

state civil conspiracy action. The Bond provision affords coverage
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for Brady National’'s “liability or alleged liability. . .for any
|l oss, <claim or danmage, which would constitute a valid and
collectible |oss under” the Bond. Thus, the Bond provision does
not afford coverage for the $35,515.55 in costs and attorneys’ fees
because they were incurred by Brady National in an action for
damages agai nst anot her rather than defending against a claimby a
third party seeking to hold Brady National liable for that party’s
| oss. Therefore we find that the district court’'s award of
$35,515.55 in costs and attorneys’ fees incurred in asserting a
claim for conspiracy to defraud is in error. Accordi ngly, we
reverse the district court’s grant of summary judgnent to Brady
National and denial of Gulf’s Rule 59(e) request to nodify the
final judgnment with regard to these specific costs and fees.
VI. ConeLusl o

Because we have concl uded that the term“stolen” is anbi guous
as it is used in the “Securities” provision, and that a reasonabl e
interpretation of that term could enconpass coverage for | osses
sustained resulting fromthe “stolen” CDs in this case, we find no
error inthe district court’s grant of summary judgnent in favor of
Brady National for the $800, 801.40 loss resulting fromthe CDs. W
also find no error in the district court’s grant of summary
judgnment in favor of Brady National for $448,864.29 in costs and

attorneys’ fees resulting fromthe forfeiture action and i nvestors’
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| awsui t . Accordingly, we affirm the summary judgnent favoring
Brady National against Qulf for recovery with respect to Brady
National’s loss relating to the stolen CDs and Brady National’s
costs and attorneys’ feesrelating tothe forfeiture action and the
investors’ |lawsuit. Because we conclude that the “Court Costs and
Attorneys’ Fees” provision of the Bond does not afford coverage for
t he $35,515.55 in costs and attorneys’ fees Brady National incurred
as an intervener in the conspiracy to defraud |awsuit against
Stearns’ fornmer lawfirm we reverse the sunmary judgnent for Brady
Nat i onal against Qulf and render sunmary judgnent in favor of CGulf

on this part of the case.

AFFIRVED in part; REVERSED in part; and RENDERED
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