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PER CURI AM *

Javier Alvarez-Qutierrez appeals his sentence for illegal
reentry into the United States follow ng renoval in violation of 8
US C 8§ 1326. He argues that the district court erred in inposing
a 16-level increase in his offense Ilevel under US S G
8§ 2L1.2(b)(1)(A) based on his prior aggravated assault conviction.
He argues that the Sentencing Comm ssion intended that the 16-1evel

i ncrease should be applied only to those crinmes of violence that

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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are al so aggravated felonies under 8 U S.C. 8§ 1101(a)(43). Under
the plain language of U S.S.G 8§ 2L1.2(b)(1)(A) and its coments,
a 16-1evel increase applies if the defendant has a prior conviction
for a crime of violence, which expressly includes an aggravated
assault. See U S S.G 8§ 2L1.2(b)(1)(A and comment. (n.1(B)(ii)
(I'1)). Neither U S S G 8 2L1.2(b)(1)(A) nor the conment refers to
8 US C 8 1101(a)(43) or provides that a crinme of violence nust
also be an aggravated felony under 8 US C § 1101(a)(43).
Accordingly, the district court did not err in inposing the 16-
|l evel increase based on Alvarez’'s prior aggravated assault
convi cti on.

Al varez argues that his sentence exceeds the statutory maxi nrum
sentence for the offense of illegal reentry into the United States

as charged in the indictnent in viewof Apprendi v. New Jersey, 530

U S. 466 (2000). He acknow edges that the argunent is forecl osed

by Al enendarez-Torres v. United States, 523 U S. 224 (1998), but

seeks to preserve it for possible Suprene Court review  Apprendi

did not overrule Al mendarez-Torres. See Apprendi 530 U. S. at 489-

90. This court nust therefore follow the precedent set in

Al nendarez-Torres “unless and until the Suprene Court itself

determnes to overrule it.” United States v. Dabeit, 231 F.3d 979,

984 (5th Gir. 2000).

AFFI RVED.



