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Before JOLLY, WENER, and PICKERI NG G rcuit Judges.
PER CURI AM *

Shel by W Fife, Texas inmate #1039740, appeals the district
court’s dismssal as tine-barred pursuant to 28 U . S.C. § 2244(d)
of his 28 U S.C 8§ 2254 petition. Fife was convicted of
retaliation and was sentenced to ten years of inprisonnent.

When the Texas Court of Crimnal Appeals denied Fife's
application for state post conviction relief on February 12,

2003, Fife had twenty-five days remaining in the one-year period

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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described in 28 U S.C. § 2244(d) to file a tinmely 28 U S.C. §
2254 petition. Fife s one-year period expired on Sunday, March
9, 2003. Fife executed his 28 U. S.C. § 2254 petition on March
20, 2003, and placed the petition in the prison mailing system on
March 25, 2003.

Al though Fife replied in the district court to Respondent’s
argunment that the 28 U . S.C. § 2254 petition was tine-barred and
that equitable tolling did not apply, Fife did not allege facts
that would warrant the application of equitable tolling. In
objections to the magi strate judge’'s report and reconmmendati on,
Fife alleged facts in support of the application of equitable
tolling but did not nention the | ock-down.

Follow ng the entry of a final judgnent dismssing his 28
US C 8§ 2254 petition, Fife noved the district court for a
certificate of appealability (“COA’) and argued for the first
time that he had been confined in | ock-down from February 24,
2003, until March 27, 2003, when the [imtations period expired.
Fife argues that he was prevented fromfiling his 8 2254 petition
because he was in | ock-down, but does not explain why it was that
he was able to sign the petition on March 20, 2003, and was able
to place it in the prison mailing systemon March 25, 2003, both
dates being within the tine he clainmed he was in | ock-down. The
district court denied a COA

Fi fe subsequently was granted a COA on the issues:

(1) whether we may consider an equitable tolling argunent raised
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for the first time in a COA application to the district court,
and if so, what is the proper standard of review for clains
raised for the first time in a COA application to the district
court; and (2) whether a prison |ock-down should equitably tol
the limtations period.

In Roberts v. Cockrell, 319 F.3d 690, 692, 695 (5th G

2003), after the district court dismssed the 28 U S.C. § 2254
petition as tinme-barred, the petitioner noved the district court
for a COA and raised an equitable tolling argunent for the first
time. The district court granted a COA on the issue whether the
petition was tinme-barred. Roberts, 319 F.3d at 692. In our
decision affirmng the district court’s judgnent, we expl ai ned
that we “generally will not consider a claimraised for the first
time in a COA application” and observed that even if we “were to
consi der Roberts’ claimfor equitable tolling, [the clain] would
fail on the nerits.” 1d. at 691, 695.

Fife' s case presents circunstances even | ess conpelling than
those in Roberts and provides fewer grounds upon which to base a
departure fromthe general rule. Fife had at |east two
opportunities prior to the district court’s entry of final
judgnent to assert the |ock-down as grounds for the application
of equitable tolling. See id. at 695. Fife alleged new facts in
support of the application of equitable tolling in his COA notion

to the district court. I n accordance with our decision in
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Roberts, 319 F.3d at 695, we will not consider Fife's claim

raised for the first tine in a COA notion to the district court.
Accordingly, we AFFIRMthe judgnent of the district court.

Respondent’s notion to supplenent the record i s DEN ED.

AFFI RVED; MOTI ON DENI ED.



