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Harry Schrei ber, federal prisoner # 40454-004, appeals the
district court’s denial of his notion to reduce his sentence
i nposed follow ng his conviction for conspiracy to commt wre
fraud, five counts of wre fraud, and three counts of bankruptcy
fraud. Schrei ber was sentenced to a termof inprisonnent of 120
months to be followed by a three-year term of supervised rel ease,
and was ordered to pay a fine of $80,000 and restitution in the

amount of $354,253. On direct appeal, the court vacated two

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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of the wire fraud convictions and remanded the case for
resentencing. The district court inposed the sane sentence.

Schrei ber argues that the district court erred in
determ ning that he was precluded from seeking collateral relief
based on a wai ver contained in a sentencing agreenent reached
with the Governnent followng his guilty plea and the remand for
resent enci ng.

The court has not addressed the binding effect of a waiver
contained in a posttrial sentencing agreenent. However, it is
unnecessary to determne the validity of the waiver because
Schreiber’s clains are without nerit.

Schrei ber argues that he is entitled to have his sentence
reduced pursuant to Arendnent 617 to the Sentencing Quidelines
because that anmendnent nerely clarified the applicabl e guideline.
Because Anendnent 617 is not |listed as an anmendnent to be applied
retroactively in U S.S.G § 1B1.10(c), Schreiber is not entitled
to take advantage of the change whether it contained substantive

changes or clarified the anendnent. United States v. Drath

89 F.3d 216, 217 (5th Gr. 1996).
Schrei ber also argues that his offense |evel was inproperly
rai sed pursuant to U.S.S.G 8§ 2F1.1(b)(3) for a violation of
a judicial order because orders of a bankruptcy court were
not included order prior to the enactnent of Anmendnent 597.
He argues that Anmendnent 597 was inproperly applied

retroactively. This argunent is not cognizable in a 18 U S. C
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8§ 3582(c)(2) motion. The district court did not abuse its
di scretion in denying Schreiber’s notion to reduce his sentence.

Schrei ber argues that the district court erred in denying
his FED. R Qv. P. 60(b) notion based on untineliness and on the
merits. The district court did not grant or deny Schreiber a
certificate of appealability (COA) to appeal the denial of
his FED. R Qv. P. 60(b) notion. Because he is seeking
reconsi deration of the nerits of the denial of his 28 U S C
§ 2255 notion, Schreiber should have obtained a COA ruling on
the denial of his FED. R Cv. P. 60(b) notion. <. Dunn v.
Cockrell, 302 F.3d 491, 492 & n.1 (5th Gr. 2002).

However, because this appeal also involved a review of the
denial of the 18 U. S.C. § 3582 notion, Schreiber has had the
benefit of a full appeal w thout obtaining an order granting COA
In the interest of judicial econony, the case wll not be
remanded to obtain a COA ruling by the district court.

Because Schreiber is challenging the validity of his
underlying fraud convictions, his FED. R Qv. P. 60(b) notion
shoul d have been construed as a successive 28 U S.C. § 2255

nmotion. See Fierro v. Johnson, 197 F.3d 147, 151 (5th Gr.

1999). Prior to filing the successive notion, Schreiber was
required to obtain authorization to file the successive notion.
28 U . S. C. 88 2244(b)(3)(A), 2255. Because Schreiber failed to
obt ai n such authorization, the district court did not err in

denyi ng the notion.
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