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Yasser Rivera appeals fromhis conviction of inporting five
kil ograns or nore of cocai ne and possessing with intent to
distribute five kilograns or nore of cocaine. Rivera contends
for the first time on appeal that his sentence violated the Sixth
Amendnent because it was based on over 50 kil ogranms of cocai ne,
nmore than the five kilogranms of cocaine alleged in the indictnent
and found by the jury.

The district court plainly erred by basing R vera s sentence

on the extra verdict factual finding that nore than 50 kil ograns

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



No. 03-50972
-2

of cocaine were involved in Rivera s offense. See United States

v. Booker, 125 S. C. 738, 756 (2005). However, R vera has not
denonstrated that the result |ikely would have been different but
for the district court’s error, had the district court sentenced

hi m under an advi sory gui deline sentencing schene. See United

States v. Mares, 402 F.3d 511, 522 (5th Cir. 2005), petition for

cert. filed (Mar. 31, 2005) (No. 04-9517).

AFFI RVED.



