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PER CURI AM *

W sua sponte withdraw our previous opinion™ in this case

and substitute the foll ow ng.

Bernardi no Garci a- Al varez appeals his sentence for
possession with intent to distribute 50 kil ogranms or nore of
marijuana, in violation of 21 U S.C. 8§ 841. He argues that the

wai ver - of - appeal provision in his plea agreenent is invalid and

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

" The district court has now supplenented the record with a
full transcript of the rearrai gnnent proceedi ng, and neither
party has filed a response or has noved for rehearing.
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that the court clearly erred in denying hima two-1|evel reduction
in his offense level pursuant to U S.S.G § 3Bl.2(Dhb).

At the guilty-plea hearing, the district court recited the
ternms of the plea agreenent and expl ai ned the wai ver - of - appeal
provision. Garcia indicated that he understood. Thus, the

wai ver was knowi ngly and voluntarily nmade. See United States v.

Mel ancon, 972 F.2d 566, 569-70 (5th Gr. 1992).

Even if Garcia had not waived his right to appeal, this
court would reject his claimthat the district court m sapplied
the guidelines and clearly erred in determning that Garcia was
not entitled to an adjustnent based on his role in the offense.

Garcia has not shown by a preponderance of the evidence that

there was anot her person involved in the offense. See United

States v. Brown, 54 F.3d 234, 241 (5th Gr. 1995); U S S G

8§ 3B1.2, comment. (n.2). Nor has he provided any evidence to
rebut the probation officer’s finding that there was no
information to substantiate or corroborate the existence of a
nore cul pable person in this transaction. Therefore, it was not
clear error for the court to adopt that finding. See Brown, 54
F.3d at 241.

AFFI RVED.



