United States Court of Appeals
Fifth Circuit

FILED

| N THE UNI TED STATES COURT OF APPEALS  August 18,2004

FOR THE FIFTH CIRCU T
Charles R. Fulbruge llI

Clerk

No. 03-51396
Conf er ence Cal endar

BI LLY WAYNE LEW S,
Pl ai ntiff-Appellant,
ver sus
DAN SM TH, Bell County Sheriff;
FNU PATTERSON, Deputy Sheriff of Bell County;
FNU MCCALL, Deputy Sheriff of Bell County,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. WO03-Cv-117

Before H G3d NBOTHAM DAVI S, and PI CKERI NG Circuit Judges.
PER CURI AM *

Billy Wayne Lewi s, Texas prisoner #1057794, has filed a
nmotion to proceed in forma pauperis (IFP) on appeal fromthe
district court’s dismssal of his 42 U S.C. 8§ 1983 conpl aint as
frivolous pursuant to 28 U. S.C. § 1915(e). By noving for |FP
Lews is challenging the district court's certification that |IFP

status shoul d not be granted on appeal because his appeal is not

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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taken in good faith. See Baugh v. Taylor, 117 F. 3d 197, 202 (5th

Cr. 1997).

Lew s argues that he was only allowed to go to the prison
law |l i brary for approximtely three hours over a seven-nonth
period and that, during this tine, he had three civil matters
pendi ng, including a habeas case, in which he was acting pro se.
He states that he needed access to the prison library to defend
hi msel f agai nst the seizure of his property, to file a grievance
against or fire his court-appointed attorney in his crimnal
case, and to see that he had adequate representation.

To establish that he has been denied access to the courts,
Lew s nust show actual prejudice in his ability to pursue a | ega

claim Bounds v. Smth, 430 U S. 817, 821 (1977); Lewi s v.

Casey, 518 U. S. 343, 351 (1996). Lewis’s only attenpted
all egation of prejudice is with respect to his habeas case.
Assum ng, however, as Lewis alleges, that his habeas petition,
filed in July 2002, was only 58 days |ate, he had nore than
enough tine after Septenber 10, 2001, when he was | ast denied
access to the prison law library, to tinely file his petition.
Accordingly, his notion for IFP is DEN ED, and the appeal is
DI SM SSED as frivol ous. See Baugh, 117 F.3d at 202 and n. 24; 5TH
QR R 42 2.

Both the district court’s dismssal of Lewis’s conplaint and
this court’s dismssal of this appeal count as “strikes” for

purposes of 28 U.S.C. § 1915(g). See Adepegba v. Hammons, 103
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F.3d 383, 385-87 (5th Gr. 1996). W caution Lew s that once he
accunul ates three strikes, he may not proceed IFP in any civil
action or appeal filed while he is incarcerated or detained in
any facility unless he is under inmm nent danger of serious
physical injury. See 28 U S.C. § 1915(g).

MOTI ON DENI ED;, APPEAL DI SM SSED AS FRI VOLOUS; SANCTI ONS

WARNI NG | SSUED.



