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known as Sanuel Rivera-Bernal,

Def endant - Appel | ant.
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for the Western District of Texas
USDC No. EP-03-CR-1549- PRM

Bef ore JONES, Chief Judge, and JOLLY and ONEN, Circuit Judges.
PER CURI AM *

Al fredo R vera-Bernal (R vera) appeals the sentence inposed
followng his guilty-plea conviction for illegal reentry. Rivera
argues for the first time on appeal that the district court’s
mandat ory application of the Sentencing Guidelines violates United

States v. Booker, 543 U . S. 220 (2005).

To establish plain error, Rivera nust show (1) error;
(2) that is plain; (3) that affects his substantial rights; and

(4) that affects the fairness, integrity, or public reputation of

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

Charles R. Fulbruge IlI



judicial proceedings. United States v. Mres, 402 F.3d 511, 520

(5th Cr.), cert. denied, 126 S. C. 43 (2005). Mandat ory

application of the Quidelines is error that is plain. United

States v. Duarte-Juarez, 441 F.3d 336, 338 (5th Cr.), cert.

denied, 127 S. C. 161 (2006). However, Rivera has not net his
burden to show “‘with a probability sufficient to underm ne
confidence in the outcone, that if the judge had sentenced him
under an advi sory sentenci ng regi ne rat her than a nandat ory one, he
woul d have received a | esser sentence.’” See id. (quoting United

States v. Infante, 404 F.3d 376, 394-95 (5th Gr. 2005)). Rivera

concedes that the record does not establish whether the district
court would have inposed a |ower sentence had it known that the
Cui del i nes were advisory. Accordingly, R vera has not shown plain

error, and the judgnent of the district court is AFFI RVED



