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The petitioner, David P. Tokoph, is a pilot challenging the
suspension of his pilot’s certificate for operating a surplus
mlitary jet in violation of Federal Aviation Regulation, 14 C F.R
8§ 91.319(c) (“Section 91.319(c)”). Tokoph petitions for review of
the National Transportation Safety Board' s (“NTSB’) decision
affirmng the order of the Admnistrative Law Judge (“ALJ”) in

favor of the Federal Aviation Admnistration’s (“FAA’) charge and

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



suspensi on. Because NTSB s decisionis not arbitrary or capricious

and i s supported by substantial evidence, we deny the petition for

revi ew.
.  FACTS & PROCEEDI NGS
Petitioner Tokoph operated a North Anmerican F-100F Super
Sabre (the *“F-100") — a surplus mlitary aircraft with an
experinmental -category special airworthiness certificate — under

witten operating limtations issued by the FAA Wil e piloting
the F-100 on the day in question, Tokoph nade a hi gh-speed approach
to, and | ow | evel pass over, a runway at the Lordsburg, New Mexico
airport. During this approach, the plane was in the “clean”
configuration, i.e., wthout flaps or I|anding gear extended.
Tokoph’ s airspeed was at | east 300 knots. For this maneuver, the
FAA charged Tokoph with violating 8§ 91.319(c).! The aircraft-
specific operating limtations i ssued to Tokoph for the F-100 state
that the “aircraft may not be operated over densely popul at ed ar eas
or congested ai rways, except when otherwi se directed by Air Traffic

Control” and require that Tokoph “plan routing that will avoid

1 At the tinme of Tokoph's flight, Section 91.319(c)
provi ded:

Unl ess otherwi se authorized by the Adm nistrator in
special operating limtations, no person nay operate an
aircraft that has an experinental certificate over a
densely popul ated area or in a congested airway. The
Adm ni strator may issue special operating |imtations
for particular aircraft to permt takeoffs and | andi ngs
to be conducted over a densely populated area or in a
congested airway, in accordance with the terns and
conditions specified in the authorization in the
interest of safety in air conmmerce.

14 CF.R 8 91.319(c) (2000) (enphasi s added).
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densel y popul at ed areas and congested ai rways when operating VFR "~
Because the Lordsburg, New Mexico-area is densely popul ated, the
FAA ordered a 180-day suspension of Tokoph’s pilot certificate.
Tokoph appealed the suspension, and, after exhausting the
adm ni strative review and appeal s process, found hinself facing a
thirty-day suspension of his pilot’s certificate. He now petitions
us for review
1. ANALYSIS

A St andard of Revi ew

We accord substantial deference to the NISB' s interpretation
of the statutes and regulations it adm nisters.? That deference,
to be sure, is not unlimted: As wth any federal adm nistrative
agency, we will not defer to the NISB' s interpretation if it is
“arbitrary, capricious, an abuse of discretion, or otherwi se not in
accordance with law.” 5 U.S.C. 8§ 706(2)(A).®* In other words, we
Wl not substitute our own judgnent for that of the agency and
will affirm unless the agency fails to articulate a rational
rel ati onship between the facts found and the choi ce nade.*
B. Tokoph’ s Conpl ai nts

Tokoph conplains that the NISB erred in affirmng his
violation of 8 91.319(c). Tokoph advances three argunents in his

petition for review First, he clains to have received oral

2 Gty of Abilene v. U.S. E.P.A, 325 F.3d 657, 664 (5th
Gir. 2003).

3 See also City of Abilene, 325 F.3d at 664.

4 See id.



aut hori zation froman FAA |Inspector permtting himto operate the
F-100 in the way that he did. Second, the operating limtations
issued to prior owners of the F-100 contained an exception for
takeoffs and | andings fromthe restriction governing flights over
densely popul ated areas. Tokoph argues that it is unfair to deny
hi mequal Iy broad operating authority. Tokoph's third argunent is
that the flight in question was pernmtted by the |anguage of 8§
91.319(c) as a necessary conponent of the | anding or pre-Ianding
phase of flight. After carefully reviewwng the facts and | ega
argunents in the record on appeal and the parties’ briefs, we are
convinced that his petition nust be denied.

Gven the airspeed and configuration of the F-100 during
Tokoph’ s approach over the Lordsburg runway, the NTSB determ ned
that no landing could have been nade. There is substantial
evidence in the record to support this pivotal conclusion, which,
as we shall explain, requires us to reject Tokoph's first two
clains.?®

Tokoph’s first claimrelies on the fact that the FAA Pri nci pal
Mai nt enance | nspector (the “lnspector”) who issued the aircraft-
specific operating limtations for Tokoph’s F-100 advi sed Tokoph
orally that he could make reconnoitering approaches over densely
popul at ed areas. The Inspector also told Tokoph that he needed
nothing inwiting toreflect this exception. Tokoph contends that

this oral statenment by the I nspector either constitutes bindi ng FAA

5 See Texas Ol & Gas Ass’n v. U S. EP.A, 161 F.3d 923,
934 (5th Cir. 1998).




aut hori zation or should estop the FAA fromcharging a violation of
8§ 91.319(c). The NTSB concl uded, however, that the Inspector’s
guidance was limted to the context of |andings and takeoffs and
that, by his own concession, Tokoph was not |anding the F-100 at
Lordsburg that day. Again, because there is substantial evidence
to support this determnation,® we will not reverse the NISB s
conclusion that any purported FAA authorization to fly over a
densely popul ated area when | anding could not apply to Tokoph's
conduct. The NTSB articulated a rational relationship between the
facts found and its decision.’

Li kewi se, Tokoph cannot prevail on his second claim that his
approach fell within the takeoffs-and-I|andi ngs exception cont ai ned
in the operating limtations governing prior owers of the F-100.
Even assum ng arguendo that prior owners’ operating limtations
coul d be extended to Tokoph, however, the exception could not apply
to his conduct. This is because the NITSB determ ned that Tokoph
was not actually landing the F-100. Again, the deference we nust
accord the NTSB' s factual determ nations requires us to uphold its
deci si on.

Tokoph’s third argunent, that the |anguage of 8§ 91.319(c)
itself permts his maneuver, also fails. First, it is unclear from

Tokoph’ s appel late brief exactly what |anguage in 8 91.319(c) he

6

W

ee id.

" See City of Abilene, 325 F.3d at 664.
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cont ends aut hori zed hi s reconnai ssance pre-| andi ng approach.® More
i nportantly, when, as here, a court reviews an agency’s application
and interpretation of its own regulations, the standard of review
is even nore deferential.® Under this standard, we cannot concl ude
that Tokoph’s approach is exenpted from the prohibitions of §
91. 319(c).
1. CONCLUSI ON

Because substanti al evi dence supports the NTSB' s fi ndi ngs, and
it cannot be deened to have acted in an arbitrary or capricious
manner, we cannot disturb its disposition of this matter. For the
foregoi ng reasons, Tokoph’s pleas nust be rejected.

PETI TI ON DEN ED.
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8 Tokoph argues that the flight in question “was part of the
| andi ng or pre-landing phase of flight, was ‘necessary,’ and is
accordingly exenpted fromthe low flight prohibition of 91.319(c)
by the | anguage of 91.319 itself, as well as being expressly
aut hori zed by the [FAA]’'s representative.” Yet, he fails to
identify any | anguage that supports this argunent.

° Texas Coalition of Cities for Utility Issues v. F.C.C.
324 F.3d 802, 811 (5th Cir. 2003).
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