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UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
DARIC M JOHNSON, al so known as Skeeter,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 1:02-CR-9-1

Bef ore JONES, BENAVI DES, and CLEMENT, G rcuit Judges.
PER CURI AM *

Daric M Johnson appeals his jury-trial conviction of and
sentence for conspiracy to possess with intent to distribute
control | ed substances, possession with intent to distribute
marij uana, crack cocai ne, and cocai ne hydrochl oride, and being a
felon in possession of a firearm Johnson argues that the
evi dence seized fromhis car should have been suppressed because

probabl e cause to stop his car did not exist.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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The stop of Johnson's car was based on an informant's
reliable tip, which officers corroborated by conducti ng
surveillance. The information the officers possessed, when
viewed as a whole, provided themw th reasonabl e suspicion to

justify the stop of Johnson’s car. See Al abana v. Wite, 496

U S. 325 (1990).

Johnson al so argues that, had the search warrant application
been purged of reckless, material m srepresentations, it would
not have provi ded probabl e cause that Johnson had viol ated the
law and that the district court erred in refusing to exam ne the
adequacy of Johnson’s assertion that the arrest warrant contained
a msrepresentation. The only alleged m srepresentation to which
Johnson points on appeal is Deputy Joseph W Nichol son’s
statenent in the affidavit that he arrested Johnson. Johnson
does not explain how Deputy Ni chol son’s apparent m sstatenent is
material. Johnson does not dispute that he was arrested.

Johnson has not shown the existence of a materi al

m srepresentation in the affidavit. Cf. United States v. Naner,

680 F.2d 1088, 1094 (5th Cr. 1982). A determ nation whether the
remai ning portion of the affidavit was sufficient to support the

judge’s finding of probable cause was not necessary. See Franks

v. Delaware, 438 U. S. 154, 171-72 (1978).

Johnson al so contends that the district court erred in

sent enci ng because the jury found Johnson guilty of possession of
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|l ess than 1.5 kilogranms of cocai ne and of possession of |ess than
1.5 total kilogranms of drugs. Johnson’s argunent regardi ng the
quantity of drugs is wthout nerit. The district court’s
application of U S.S.G § 2D1.1(c) to determ ne Johnson’s base

of fense | evel was proper because Johnson was not sentenced above

the statutory maximum See United States v. MWiine, 290 F.3d

269, 274 (5th Gr. 2002).

Finally, Johnson argues that he received ineffective
assi stance of counsel because trial counsel failed to appear at a
nmotion hearing, to request a hearing on the notions to suppress
the searches of the car and house, and to object to nunerous
| eadi ng questions. This is not the rare case in which a cl ai mof
i neffective representation can be resolved on direct appeal, and

we decline to consider these cl ai ns. See United States V.

Hi gdon, 832 F.2d 312, 314 (5th Gr. 1987); see also Massaro V.

United States, 123 S. C. 1690, 1696 (2003). The district

court’s judgnent is AFFI RVED.



