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Plaintiff Jinmy Howell|l appeals the district court’s grant of
summary judgnent in favor of the defendants on Howel |’ s clains of
wrongful discharge and defamation. For the follow ng reasons, we

AFFI RM

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



|. FACTUAL AND PROCEDURAL BACKGROUND

Def endant Operations Managenent International, Inc. (“OM”)
enpl oyed Jimy Howell on an at-will basis at its water treatnent
plant in Tupelo, Mssissippi. Chris Holloway, the second
defendant in this case, was Howel|l’'s supervisor at the plant. In
Septenber 1999, Howell filed a conplaint with the Occupati onal
Safety and Health Adm nistration (“OSHA”), allegi ng nunmerous
safety violations at the Tupelo facility. Howell was suspended
W t hout pay in Novenber of that year, and OM ordered himto
participate in its Enpl oyee Assistance Program (“EAP’) to receive
psychiatric counseling. OSHA reported on Decenber 2, 1999, that
no violations could be docunented for the itens about which
Howel I had conpl ai ned, though OSHA did cite OM for an unrel ated
safety violation. Howell filed a second OSHA conpl ai nt on
Decenber 17, 1999, which alleged further safety violations, but
OSHA reported in a letter dated January 18, 2000, that no
viol ations could be docunented. Howell filed a third OSHA
conpl aint on January 28, 2000, which clained that OM had pl aced
himin EAP in retaliation for his safety conplaints. The EAP
psychiatrist cleared Howell to return to work in February 2000,
but before he returned to regular duty OM suspended hi m

indefinitely and without pay.! OSHA had not issued a ruling on

. Al t hough Howell was not finally termnated until after
t he concl usi on of proceedings below, the district court and the
parties have treated the February 2000 suspension as a
term nati on.



HowelI’s third conplaint as of the date that the defendants noved
for sunmary judgnent. 2

Howel | sued OM and Holloway in the district court under
several theories of liability, including defamati on and w ongf ul
di scharge. Howell’'s defamation claimstens fromall egations that
the defendants: (1) falsely reported himand his daughter to the
police for ordering and then stealing a dangerous chem cal, and
(2) told other OM enpl oyees that he had attenpted to sabot age
the plant.® The wongful discharge claimis prem sed on a theory
of retaliatory termnation in violation of state public policy.
The defendants filed a notion for summary judgnent on these
clains, which the district court granted. The district court
found that Howell’'s defamation claimfailed because the
def endants’ statenents were protected by qualified privilege. On
the wongful discharge claim the district court read M ssissipp
| aw as protecting at-will enployees frombeing termnated in
retaliation for reporting their enployer’s crimnally illegal
acts, but not for reporting violations of the type represented by
Howel | s safety conplaints. After the district court’s ruling,

Howel | voluntarily dismssed his one remaining claim The

2 The defendants’ appellate brief clains that OSHA
determned in July 2001 that there was no basis for Howell’s
retaliation conplaint. This was not before the district court
and thus is not part of our decision.

3 The district court also considered, and rejected, a
third all eged i nstance of defamation, but Howell does not pursue
it on appeal.



district court then entered a final judgnent against Howell on
all counts, and Howel|l now appeals.
1. DI SCUSSI ON
A Standard of review
We review the district court’s grant of summary judgnent de
novo, applying the sane standard as the district court. See Vela

v. Gty of Houston, 276 F.3d 659, 666 (5th Cr. 2001). Summary

judgnent is proper when “there is no genuine issue as to any
material fact and . . . the noving party is entitled to a
judgnent as a matter of law.” Feb. R CGv. P. 56(c).
B. Def amat i on

Howel | s defamation claimis based upon all egations that the
defendants falsely reported himand his daughter to the police
for stealing a dangerous chem cal and falsely told OM enpl oyees
that he had tried to sabotage the Tupelo plant. The district
court found that both statenents were protected by qualified
privilege.

Two separate privileges are involved in this case. First,
under M ssissippi law, a qualified privilege shields statenents
made to | aw enforcenent officers concerning a suspected crine.

See Downtown Gill, Inc. v. Connell, 721 So. 2d 1113, 1119-21

(Mss. 1998). Second, the M ssissippi courts also hold that “an
enpl oyer enjoys a qualified privilege when comenting on

personnel matters to those who have a legiti mte and direct



interest in the subject matter of the communication.” Bulloch v.

Gty of Pascagoula, 574 So. 2d 637, 642 (Mss. 1990). This

qualified privilege has been held to apply to supervisors’
statenents to enpl oyees regarding a fell ow enpl oyee’ s possible

m sconduct . See Esmark Apparel v. Janes, 10 F.3d 1156, 1161-62

(5th Gr. 1994); Hayden v. Foryt, 407 So. 2d 535, 536-38 (M ss.
1981) .

Statenents within the scope of these qualified privileges
cannot give rise to defamation liability unless the speaker acts
wth malice, and the plaintiff has the burden of overcom ng a
presunption that the statenents were nade in good faith. Esnmark

10 F. 3d at 1162; Benson v. Hall, 339 So. 2d 570, 572 (M ss.

1976) .

The defendants asserted both privileges in their notion for
summary judgnent. In response, Howell did not direct the
district court to any specific record evidence show ng that
Hol | onay acted naliciously and in bad faith in informng the
police of the disappearance of the chemcal. He did point out,
however, that Holl oway and Howel |'s daughter were the only
persons with access to the materials needed to order the
chemcal. Since Howell’s daughter had sworn that she was not
i nvol ved, Howell intimated that Hol | oway may have accused the
Howell's in order to cover up the fact that Hol |l oway was in fact
responsi ble for ordering the chemcal. This theory was
acconpani ed by a general reference to “the Plaintiff’'s evidence,”
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but Howell did not cite specific record evidence to support it.
On appeal, Howel|l contends that the essence of his case is
that Hol |l oway engaged in a malicious schene agai nst him thus
obviating the need to direct the district court to particul ar
evi dence bearing on Holloway’s notivation in reporting Howell to
the police. Wiile Howell is certainly correct that his case is
prem sed upon accusations of bad faith on the defendants’ part,
that is not enough to wthstand a notion for sunmary judgnent.
Once the defendants net their initial burden of show ng the
absence of any genuine issue of material fact with respect to
qualified privilege, the burden shifted to Howell to “designate
‘specific facts showing that there is a genuine issue for

trial.”” Celotex Corp. v. Catrett, 477 U. S. 317, 324 (1986)

(quoting FED. R CQv. P. 56(e)). As we have stated, Howell did
not cite any record facts show ng that Holl oway had acted in bad
faith. The district court was under no duty to sift through the
record in order to find for itself those facts (if any) that

m ght di scharge Howel |’ s burden. See Jones v. Sheehan, Young &

Culp, P.C, 82 F.3d 1334, 1338 (5th Gr. 1996). Howell therefore
failed to carry his burden of showi ng a genui ne issue of fact
Wth respect to this instance of all eged defamation.

The sane considerations apply with even greater force to
Howel |’ s claimthat Holl oway defaned himby telling other workers
at the plant that Howell engaged in sabotage. Howell'’s
menor andum i n opposition to the defendant’s notion did not even
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refer to this instance of alleged defamation. As discussed
above, M ssissippi |aw presunes that Holl oway’s coments
regardi ng enpl oyee m sconduct were made in good faith. Since
Howel | did not point to any specific facts that would rebut this
presunption, the district court properly granted sumary judgnent
here as well.

Al t hough we are not required to exam ne portions of the
record not properly put before the district court, see Jones, 82
F.3d at 1338, our own review of the record further convinces us
that the decision below was correct. The portions of the record
that relate to Howel | 's defamati on clains do not contain evidence
t hat supports the broad accusations made in Howell’s briefs. It
is evident fromHowell’s deposition that he would testify that he
had nothing to do with the incidents that Ied to Holloway’s
suspi cions of theft and sabotage. This does not show, of course,
that Holloway’'s statenents were nade with malice. Howell’s
t heori es about Holloway’s intentions cannot, w thout nore, rebut
the presunption of good faith so as to avoid sunmary | udgnent.

See, e.qg., Krimyv. BancTexas G oup, Inc., 989 F.2d 1435, 1449-50

(5th Gr. 1993) (stating that conclusory assertions of bad faith
cannot create a genuine issue of fact).
C. W ongful discharge

Al t hough M ssissippi |aw generally permts enployers to

termnate their at-wll enployees for any reason, the M ssissipp



Suprene Court created a “narrow public policy exception” to that

rule in McArn v. Allied Bruce-Termnix Co. Inc., 626 So. 2d 603,

607 (1993). The exception creates a tort action in favor of an

at-wi |l enployee who is discharged for “refus[ing] to participate
inan illegal act” or for “reporting illegal acts of his
enpl oyer.” 1d.

MArn itself involved a crimnal act, and the M ssissipp
Suprene Court’s statenent of the issue on appeal was phrased in
ternms of “paticipat[ion] in crimnal activity.” 1d. at 604, 606.
Howel | did not assert before the district court that his OSHA
conpl aints, had they found been found neritorious, would have
amounted to reports of crimnal acts.* Howell has not shown us,
and we have not found, any M ssissippi cases indicating that the

McArn exception applies to regulatory violations of the sort

4 On appeal, Howell clains that OM also retaliated
agai nst him for making conpl aints about environnental violations
at the plant. This contention was not properly before the
district court, however, as the argunent in Howell’ s Menorandum
in Qpposition to Defendants’ Mtion for Partial Summary Judgnent
concerned only the claimthat the defendants retaliated agai nst
hi m because of his OSHA conplaints. It stated that “Defendant’s
reason for not allowing [Howell] to return to work is because of
the conplaint he nade to OSHA” and that “the Defendant is angry
about Plaintiff’'s conplaint to OSHA.” The only reference to
envi ronnental conplaints was a one-sentence footnote in the
“Facts” section of his nmenorandum which referred to a section of
Howel | s deposition recounting an incident in which Holl oway
changed Howel | s work assignnent (though not his pay) after
Howel | criticized Holloway’s procedures for perform ng fecal
count tests. Even if the issue of environnental conplaints had
been properly raised below, Howell has not expl ained how this
incident would fit within the MCArn exception. The basis of the
district court’s ruling, of course, was that the McCArn exception
reaches only reports of crimnal illegality.
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involved in Howell’'s OSHA conplaints.® Qur own court’s prior
cases involving the McArn exception have involved crim nal

illegality. See Nuwer v. Mariner Post-Acute Network, 332 F. 3d

310, 314-15 (5th Gr. 2003) (crimnal statute prohibiting fal se

statenents in connection with federal health prograns); Drake v.

Advance Constr. Serv., Inc., 117 F. 3d 203, 204 (5th Gr. 1997)
(crimnal statute prohibiting false statenents to federa
agencies). In this case, the district court relied on a line of
cases fromthe federal district courts in M ssissippi that have
expressly imted the McArn exception to crimnal illegality.

See Howell v. Operations Mgnt. Int’'l, Inc., 161 F. Supp. 2d 713,

719 (N.D. Mss. 2001) (citing cases).
Gven the evident limtations on the McArn exception, we do

not see a |legal basis for Howell’s claim Since al nost every

5 In arguing that the McArn exception is not limted to
crimnal illegality, Howell cites Paracelsus Health Care Corp. v.
Wllard, 754 So. 2d 437 (Mss. 1999), which involved a chall enge
to jury instructions on punitive danmages in a retaliatory
di scharge case. The defendant argued that the jury must find
that a crinme had been commtted in order to award punitive

damages. 1d. at 442-43. The court rejected that argunent,
saying that its cases did “[not] suggest that the plaintiff nust
first prove that a crinme was commtted.” 1d. at 443. Howell

interprets this statenment to nean that the enpl oyee’s conplaints
need not involve crimnal conduct. As we read Paracel sus,
however, the court said nerely that a plaintiff claimng
retaliatory discharge in violation of McArn need not prove to the
jury that the enployer had actually commtted the crine that the
enpl oyee reported. The court did not, as Howell suggests, say
that McArn enbraced non-crimnal violations of law. In fact, as
a previous appeal in the sane case nakes clear, the defendants’

al | eged wrongdoing included forgery, a crine. See Wllard v.

Par acel sus Health Care Corp., 681 So. 2d 539, 542 (M ss. 1996).




aspect of the workplace is governed by regul ati ons of sone sort,
expandi ng the McArn exception to enconpass the alleged viol ations
urged by Howel |l would work a significant change in M ssissippi

| abor aw. Howell has not persuaded us that it is proper to

w den the “narrow public policy exception” described in MArn,
626 So. 2d at 607. Hi s invitation is especially inappropriate

gi ven that OSHA can take action against enployers who term nate
enpl oyees in retaliation for filing safety conplaints. See 29

US C 8 660(c) (2000); see also Rosanond v. Pennaco Hosiery,

Inc., 942 F. Supp. 279, 286-87 (N.D. Mss. 1996) (explaining that
the MCArn public policy exception is not necessary when the | aw
al ready provides a neans of protecting enpl oyees from
retaliation).
[11. CONCLUSI ON
For the foregoing reasons, the district court’s judgnment is

AFFI RMED.
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