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Seeki ng federal habeas relief, and pursuant to a certificate
of appealability (COA) issued by our court, Charles Sylvester Bell,
M ssi ssi ppi prisoner # 30115, appeals the dism ssal of his double
jeopardy claim Convicted in M ssissippi state court of two counts
of murder and one count of arned robbery, Bell clainms his arned
robbery conviction violates the Fifth Arendnent’ s Doubl e Jeopardy
Cl ause because it was a lesser-included offense in one of his
mur der convi ctions. The issue for which we granted a COA is

whether the district court erred by dismssing Bell’ s double

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



j eopardy claimas procedurally barred under Mss. CooeE ANN. 8§ 99- 39-
21 (stating, inter alia, that clains not raised either at trial or
on di rect appeal are waived, except upon a show ng of cause for the
default and actual prejudice). The M ssissippi Suprene Court never
made the requisite clear and express statenent that Bell’ s double
j eopardy claimwas procedurally barred. REVERSED and REMANDED

| .

In 1977, Bell was convicted in M ssissippi state court of the
murder of D.C. Haden while engaged in the conm ssion of arned
robbery and ki dnappi ng and was sentenced to death. See Mss. Cobe
ANN. 8§ 97-3-19(2)(e). On appeal, his conviction and sentence were
upheld. Bell v. State, 360 So. 2d 1206 (M ss. 1978), cert. deni ed,
440 U.S. 950 (1979).

Bel | sought federal habeas relief, challenging his conviction
and sentence on nunerous grounds. The district court denied the
petition. Qur court reversed the district court’s ruling that the
state trial court’s sentencing instructions were constitutionally
adequate and “direct[ed] the district court to issue the wit of
habeas corpus unless the State of M ssissippi decide[d] wthin a
reasonabl e time to conduct a new sentenci ng proceedi ng or to i npose
a sentence |less than death”. Bell v. Watkins, 692 F.2d 999, 1014
(5th Gr. 1982), cert. denied, 464 U S. 843 (1983). As discussed,

infra, Bell was re-sentenced to life inprisonnent.



After the death sentence was overturned, Bell was indicted as
a habitual offender for the arned robbery of D.C. Haden. See Mss.
CoE ANN. 8§ 99-19-81 (any person convicted of a felony, who (1) has
been previously convicted of two or nore felonies arising out of
separate i ncidences and (2) has been sentenced to a year or nore in
any state or federal penal institution, shall be, inter alia,
sentenced to the maxi nrumtermof inprisonnent for that felony). 1In
August 1984, Bell pleaded guilty to the arned robbery charge as a
habi tual offender and was sentenced to the maxinmum term of 25
years. At that sane tinme, he was al so re-sentenced for the nurder
conviction of D.C. Haden; the new sentence was life inprisonnent.
In addition, Bell had been convicted previously of a separate
capital nurder charge and sentenced to life inprisonnment. The life
sentence for the nurder of D.C. Haden was to run consecutively to
the other life sentence, with the 25-year term for the arned
robbery consecutive to that second |life sentence.

In Decenber 1984, Bell noved in state court to vacate his
arnmed robbery conviction, claimng, inter alia, that it violated
t he Doubl e Jeopardy Cl ause because the arned robbery was a | esser-
i ncluded offense of capital nurder under Mss. CobE ANN. 8§ 97-3-
19(2)(e) and a necessary elenent to his conviction. (As noted,
supra, 8 97-3-19(2)(e) provides that the killing of any human
bei ng, whether intentional or not, while engaged in, inter alia,

ki dnappi ng or robbery is a capital nmurder.) The notion was deni ed,



and Bel|l appealed to the M ssissippi Suprenme Court. It dismssed
t he appeal for | ack of prosecution. Bell v. State, Trial Court No.
11,351 (M ss. 11 August 1986) (Mem).

Bet ween 1986 and 1995, Bell filed notions and petitions in
state and federal court, challenging his arnmed robbery conviction
on various grounds. Al were denied. Hi s habeas petition in
federal court was di sm ssed wit hout prejudi ce because he had fail ed
to exhaust his state post-conviction renedies.

In May 1995, Bell noved in state court for rehearing and to
vacate the arnmed robbery conviction. In February 1996, the court
conducted an evidentiary hearing and denied the npbtion as
procedurally barred. Bel| appealed to the M ssissippi Suprene
Court, which held: Bell’s conviction for arned robbery as a
habi t ual of fender viol ated the Ex Post Facto C auses of the United
States and M ssi ssippi Constitutions because the habitual offender
statute was enacted in 1977, subsequent to Bell’s 1976 arned
robbery offense. Bell v. State, 726 So. 2d 93, 94 (Mss. 1998)
(Bell 1). The court remanded for the trial court to determ ne
whet her Bell knowi ngly waived his ex post facto rights as part of
a plea agreenent to avoid the death penalty. I1d. at 95. The state
suprene court declined, however, to rule on Bell’s double jeopardy
claim stating: “The issue is not germane to these proceedi ngs”.

ld. at 94 (enphasis added).



On remand, the state trial court found Bell did waive his ex
post facto rights as part of the plea agreenent by which he was re-
sentenced to life for the nurder of D.C Haden. Bel | appeal ed
again to the M ssissippi Suprene Court, which stated in the two-
sentence introduction to its opinion: “Bell know ngly waived his
doubl e j eopardy and ex post facto rights”, Bell v. State, 751 So.
2d 1035, 1036 (M ss. 1999) (Bell I1), despite the court, in Bell |
having rul ed that, as quoted above, the double jeopardy issue was
not gernmane to the proceedi ngs. In the analysis portion of the
opinion, the court ruled that Bell’s ineffective assistance of
counsel (1 AC) claimwas procedurally barred because he had raised
it in 1984 in a previous proceeding. ld. at 1038. The doubl e
j eopardy issue was referenced only in ruling on the I AC claim

In April 2000, Bell filed the instant habeas petition
concerning the arnmed robbery offense, claimng: (1) a double
jeopardy violation; (2) an ex post facto violation; (3) |IAC and
(4) an invalid guilty plea. The magistrate judge’'s report and
recommendati on recomended Bel |’ s petition being di sm ssed because,
inter alia, Bell’s double jeopardy clai mwas procedurally barred.

In Septenber 2001, over Bell’s witten objections, the
district court adopted the report and recomendati on and di sm ssed
the habeas petition. It also denied Bell’s FED. R CQvVv. P. 59(e)

nmotion to alter or anmend judgnent, as well as his COA request.



.
For his four habeas clains, Bell briefed only the double

j eopardy issue in seeking a COA from our court. As noted, our
court granted a COA on whether Bell’s double jeopardy claimwas
procedural ly barred by Mss. CooeE ANN. § 99-39-21(1), which provides:

Failure by a prisoner to raise objections,

def enses, clains, questions, issues or errors

either in fact or |law which were capable of

determnation at trial and/or on direct

appeal , regardl ess of whether such are based

on the laws and the Constitution of the state

of M ssissippi or of the United States, shal

constitute a waiver thereof and shall be

procedurally barred, but the court may upon a

show ng of cause and actual prejudice grant

relief fromthe waiver.
(Procedural waiver under 8§ 99-39-21(1) is, of course, distinct from
t he knowi ng wai ver of certain rights as part of a plea agreenent.)

Qur court reviews de novo a habeas-denial based on a state

procedural ground. E.g., Martin v. Maxey, 98 F.3d 844, 847 (5th
Cr. 2000). “[A] procedural default does not bar consi deration of
a federal claimon either direct or habeas review unless the |ast
state court rendering a judgnent in the case ‘clearly and
expressly’ states that its judgnent rests on a state procedura
bar”. Harris v. Reed, 489 U S. 255, 263 (1989) (enphasis added)
(applying the Mchigan v. Long, 463 U S. 1032, 1042, n.7 (1983),
“plain statenent” rule to federal habeas review). This rule serves

to prevent a federal habeas court, when faced with an anbi guous

state court ruling concerning a procedural default, fromhaving to



“exam ne the state-court record to determ ne whether procedura
default was argued to the state court, or ... undertak[ing] an
extensive analysis of state |aw to determ ne whether a procedural
bar was potentially applicable to the particul ar case”. ld. at
264- 65.

If the last reviewng state court “clearly and expressly”
states that its judgnent rests on a state procedural bar, then
“[u] nder the procedural default doctrine, a federal court nay not
consider a state prisoner’s federal habeas claim when the state
based its rejection of that claimon an adequate and i ndependent
state ground”. Martin, 98 F.3d at 847 (citing Col eman v. Thonpson,
501 U. S, 722, 750 (1991)). |If the state court decision is based on
an independent and adequate state ground, then a federal habeas
court is barred fromconsidering the claim unless the petitioner
can show both cause for the default and prejudice. Murray v.
Carrier, 477 U. S. 478, 485 (1986); see also Mss. CooeE ANN. 8 99- 39-
21(4)-(5) (defining the terns “cause” and “actual prejudice” as
used in 8§ 99-39-21(1), quoted supra). (An exception to the “cause
and prejudice” requirenent is that a federal habeas court may
entertain a procedurally barred claimif a failure to do so would
result in a fundanental m scarriage of justice. E.g., Ronero v.
Collins, 961 F.2d 1181, 1183 (5th Cr. 1992). This exception is
extrenely narrow and requires establishing a “col orable claim of

factual innocence”. Sawyer v. Witley, 505 U S. 333, 339 (1992).)



In the two-sentence introduction to its opinion in Bell |1,
the M ssissippi Suprenme Court stated: “This matter is before the
Court on appeal fromthe denial of Charles Sylvester Bell’s notion
for post-conviction relief by the Grcuit Court of Forrest County,
M ssi ssi ppi. Because Bell know ngly wai ved hi s doubl e j eopardy and
ex post facto rights, we affirni. 751 So. 2d at 1036 (enphasis
added) . Later in the opinion, however, it is unclear which of

Bell’s clainms the court found procedurally barred under Mss. Cobe

ANN. 8§ 99-39-21. Therefore, a closer examnation of Bell Il is
necessary.

Part | of Bell Il recites the facts and procedural history of
the case. Part Il discusses only Bell’s ex post facto claim Part
11 states:

Bel | argues that he received ineffective
assi stance of counsel when his attorneys
advised himto plead guilty to arned robbery,
which  Bell contends is barred by the
constitutional provisions of double jeopardy.

When reviewing clains of ineffective
assi stance of counsel, this Court utilizes the
standard set forth in Strickl and V.
Washi ngton, 466 U S. 668 (1990) .... The
defendant claimng ineffective assistance of
counsel nust show, by a preponderance of the
evi dence, t hat there is a reasonable
probability that had counsel's assi stance been
effective, he would not have pled guilty, but
woul d have insisted on going to trial. One
who clainms that counsel was ineffective nust
overcone the presunption that counsel 's
performance falls wthin the range of
reasonabl e professional assistance ...



Bell's claimnust be viewed in |ight of
the fact that we clearly have a plea bargain
to avoid the death penalty. There is sinply
no evidence that this claim |ike the ex post
facto clainf,] was not waived in order to
avoi d a second sentence of death.

Additionally, this claim was raised in
1984. It was rejected by the trial court],]
and Bell failed to prosecute his appeal
resulting in dismssal. The claimis therefore
procedurally barred by Mss. CooE ANN. 8

99- 39- 21.
Bell I'l, 751 So. 2d at 1038 (enphasi s added; internal citations and
quotations omtted). In the concluding Part |V, the court stated:

“We hold the | ower court’s findings are supported by the record and
shoul d be uphel d. Accordingly, the judgnent of the Forrest County
Circuit Court is affirnmed.” Id.

As the above quotation from Part IIl shows, Bell’s double
jeopardy claimis only nentioned in connection with whether his
counsel s performance was ineffective. Furthernore, the state
suprene court discusses only legal principles applicable to an | AC
claim Applicable |law pertaining to a double jeopardy claimis not
mentioned. |In addition, the court states that “this clainf, not
clainms, is procedurally barred, w thout specifying the claimto
which it is referring. Gven that only | egal standards for an | AC
claimare discussed, that may be the claimwhich the court found
procedurally barred. Moreover, both the IAC and the double
jeopardy claim were raised in Bell’s 1984 notion to vacate

j udgnent, which was dism ssed for |ack of prosecution in 1986.



Accordingly, there is no “clear and express” statenent by the
M ssi ssippi Suprene Court that Bell’s double jeopardy claim was
procedural |y barred under Mss. CobE ANN. 8§ 99-39-21. Qur holding is
consistent with the purpose of the “plain statenent” rule - to
prevent a federal habeas court fromundertaking a detailed review
of the state court record to determ ne whether the procedural
default was argued to the state court, or conducting an extensive
analysis of state law to determne whether § 99-39-21 was
appl i cabl e. See Harris, 489 U S at 264-65. Therefore, the
district court erred in denying Bell’s double jeopardy claim as
procedural ly barred. Because there is no “clear and express”
statenent hol ding Bell’s doubl e jeopardy cl ai mprocedural |y barred,
it is unnecessary for us to determ ne whether 8§ 99-39-21 is an
“i ndependent and adequate” state ground that woul d precl ude federal
habeas revi ew.

L1l
For the foregoing reasons, the district court’s ruling that

Bell’s double jeopardy claimis procedurally barred is REVERSED.
This case is REMANDED for further proceedi ngs consistent with this
opi ni on.

REVERSED and REMANDED
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