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Petitioner Melvin Mnms asks us to review a 2002 deci sion of
the three-nmenber Board that heads the Railroad Retirenent Board
(the “Boar d” or “governnent”), whi ch di sm ssed Mns’' s
admnistrative appeal from an earlier decision of his hearings
officer. As the Board decision at issue was a refusal to reopen
Mns's case for failure tinely to appeal the underlying hearings
officer decision, we have no jurisdiction to consider Mns’'s

petition.

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



| . Facts and Proceedi ngs

Mmns injured his back in 1984. In July 1992, he filed an
application for a disability annuity under Section 2(a)(1)(v) of
the Railroad Retirenent Act (the “Act”),! asserting that he was
di sabled for all work. He also applied for a “period of
disability” and early Medicare coverage under applicable sections
of the Social Security Act. Wen these applications were denied,
M s pur sued hi s adm ni strative remedi es, requesti ng
reconsideration and eventually filing an appeal to the Board
itsel f. The Board found that Mns was not totally disabled, a
decision that Mns did not appeal to this court.?

Years later, in July 1998, Mns fil ed a second application for
adisability annuity, and in a letter dated October 20th, 1998, the
Board’s Director of Operations notified himthat this application
was denied. M ns requested reconsideration, and was infornmed by
| etter dated Decenber 10th, 1998, that his request had been deni ed.
Mns tinmely appeal ed that denial, and the hearings officer in his
case reversed the reconsideration determnation in part and
affirmed it in part. In a decision issued August 30, 1999, the

hearing officer found that Mns was disabled from all work

! Codified at 45 U. S.C. § 231a(a)(1)(v).

2Mns did attenpt to litigate in the United States District
Court for the Western District of Louisiana, but his case was
di sm ssed for | ack of subject matter jurisdiction. See Melvin M ns
V. Railroad Retirenent Board, No. 96-1261 (WD. La., Aug. 15,
1996) .




effective January 1, 1997, and that he was entitled to a nonthly
disability annuity under the Railroad Retirenment Act. The hearing
officer also determ ned, however, that Mns was ineligible for a
“period of disability” under the Social Security Act.

M nms was infornmed of that decision by a letter that was al so
dated August 30, 1999. Then, by letter dated Septenber 3, 1999,
the Ofice of Prograns Operations notified Mns of his initial
partial, annuity rate and initial retroactive paynent. And in a
letter dated October 1, 1999, the Board’ s Director of Operations
informed Mns of his final annuity anobunt and also of his second
retroacti ve paynent.

On Cctober 29, 2001, Mns appealed the hearing officer’s
August 1999 decision. Mns clainmed that he should have received
paynments retroactive to 1984, the year of his first disability
application. He also asserted that his annuity paynent should be
i ncreased to account for his (fornmerly) mnor children. The Board
informed Mns by |letter dated May 10t h, 2002, that his appeal was
di sm ssed as untinely, and this appeal foll owed.

1. Analysis: Jurisdiction

45 U. S.C. § 231g gives us jurisdiction to revi ew deci sions of
the Board concerning the “rights or liabilities of any person under
[the Railroad Retirenent Act].”3

A. Tineliness

345 U.S.C. § 231g.



Because Mns’'s Petition for Review was filed within one year
after May 10th, 2002, the date of the decision at issue, it is
tinmely under 45 U.S.C. § 231g.

B. Subject Matter Jurisdiction

1. The Board’s Contentions
In addition to mandati ng a one-year appellate tine franme, 45
U S C 8§ 231g incorporates by reference the appeals provisions of
the Railroad Unenpl oynent Retirenent Act (codified at 45 U S.C. 8§
355(f))*
Deci sions of the Board ... shall be subject to judicial
review in the sane manner, subject to the sane
limtations, and all provisions of lawshall apply in the
sanme manner as though the decision were a determ nation
of corresponding rights or liabilities under the Railroad
Unenpl oynment | nsurance Act ....°
As 8§ 355(f) allows for appellate review by the court of appeals for
the circuit in which the appellant resides, and M ns resides in the

Fifth Crcuit, the Board concedes that appeal to this court would

be proper if Mnms has the right to appeal this issue. The Board

argues, however, that what M ns seeks to have reviewed —a Board
refusal to reopen a prior denial of his claim — is not an

appeal abl e “final decision” of the Board as that phrase is used in

45 U.S. C. § 355.

4 This is true with the exception of the 90-day appellate tine
frame contained in 8 355, as 8§ 231g specifies the one-year |imt
al ready not ed.

5 45 U.S.C. § 231g.



45 U. S.C. 8§ 355(f), which governs this appeal, dictates that
a claimant “aggrieved by a final decision under subsection (c) of
this section” may seek appellate review of that decision “only
after all admnistrative remedies within the Board ... have been
avai |l ed of and exhausted ...”% Subsection (c), in turn, sets out
the admnistrative review process for these types of clains.
Par agraph(1) of that subsection provides “an opportunity for a fair
hearing,”’” and paragraph(2) authorizes appeals to the Board, noting
that “[t] he Board shall prescribe regul ati ons governi ng the appeal s
provided for in this paragraph.”® Paragraph (5) then allows for
appellate review “in the manner provided in subsection (f) of this
section.”?®

In the instant case, the governnent contends that Mns failed
to follow the regul ati ons established by the Board — pronul gat ed
under the authority of 8 355(c)(2) — which require appeals of
hearing officer decisions to be filed within 60 days.® As a

result, according to the governnent (given that the Board found no

6 45 U.S.C. § 355(f).

7 45 U.S.C. § 355(c)(1).
8 45 U.S.C. § 355(c)(2).
9 45 U.S.C. § 355(c)(5).

1020 CF.R 260.9(b) specifies that “[f]inal appeal from a
decision of a hearings officer .... nust be filed with the Board
wthin 60 days.” 20 CF. R 260.9(c) allows that the Board “nmay
wai ve” the tine requirenent of paragraph (b) if “in the judgnent of
the Board the reasons given establish that the appellant had good
cause” for his failure to tinely appeal.
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“good cause” excusing the delay), the hearings officer’s decision
becane “final” and yet unappeal able in this court because M ns did
not first appeal that decision admnistratively to the Board
itsel f. The governnent argues that Mns's failure to take that
final admnistrative step neans that he did not avail hinself of
all admnistrative renedi es before bringing his petition for review
to this court, as required by 45 U. S.C. § 355(f). The governnent
contends that the denial of Mns's request to reopen his case —
not a decision on the nerits —is thus not an appeal able fina
decision as that phrase is used in 45 U S.C. 8 355. According to
the governnent, the only appeal able final decision in Mns’ s case
woul d have been a final Board decision on his appeal, had he
foll owed the adm ni strative appeal s process to conpletion. Having
failed to do so, he deprived hinself of the authority to appeal to
us.

2. Applicable Case Law

In Roberts v. United States Railroad Retirenent Board, * we

consi dered whether, under the Railroad Retirement Act, we have
jurisdiction to review a refusal to reopen a cl osed case, and held
that we do not. The concerns discussed in Roberts are present in
the instant case, just as they are when petitioners seek review of

refusals to reopen cl osed cases under the Social Security Act:?®? |f

11 2003 U.S. App. LEXI'S 18908 (Sept. 11, 2003).

12 See Mbon v. Bowen, 810 F.2d 472 (5th Cir. 1987); Harper V.
Bowen, 813 F.2d 737 (5th Cr. 1987); Thi bodeaux v. Bowen, 819 F.2d
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we were to sanction appeals of refusals to reopen cl osed cases, we
woul d underm ne the ability of Congress to authorize the Board to
fashion neaningful regulations concerning the admnistrative

appeal s process. As we noted in Harper v. Bowen, “[i]f courts were

able to review denials of requests to reopen |ong dormant clains,
a claimant could ‘frustrate the congressi onal purpose ... to inpose
a 60-day limtation upon judicial review of the Secretary’'s final
decision ....""¥ |f we wereto allowMns to appeal in the instant
case, we would render neaningless both the 60-day limtation on
adm ni strative appeals and 8 355(f)’s exhaustion requirenent.

Al t hough we are synpathetic to pro se litigants navigating
unfam liar legal waters, it is clear in this case that M ns sl ept
on his right of appeal. Although M ns states that he did not
appeal imediately because the Board was still endeavoring to
determ ne the proper anpbunt of his annuity paynents, * the Cctober
1st, 1999, letter informng himof his final annuity anount and
additional retroactive paynent of $9,487 clearly states that any

request for reconsideration and appeal “nmust be received by the

76 (5th Gir. 1987).

13 813 F.2d 737, 741 (5th Cr. 1987)(quoting Califano v.
Sanders, 430 U.S. 99, 108 (1977)).

14 As support, Mns notes that the Septenber 3rd, 1999, letter
discusses only a partial annuity rate and indicates that
conputation of the actual nonthly rate “nmay possibly take 90 days
or nore.” His reliance on that |anguage is m spl aced, however, as
he received notice of a final annuity rate (and a retroactive
paynent of al nost ten thousand dollars) within one nonth foll ow ng
that letter, but still failed to appeal.
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Railroad Retirenment Board WTH N 60 DAYS from the date of this
notice.” Mns did not act wwthin that tinme; in fact, it appears
from the record that he did not raise any concerns about his
annuity award until an April 2000 phone call. Furthernore, he nust
have been aware of the 60-day tinme |limtation because he had
appeal ed nunerous prior decisions in his case, and nuch of the
correspondence sent to him —including letters in October and
Decenber 1998 — specified that |imtation. Even though these
facts do not affect our jurisdictional analysis, we note them now
to denonstrate that, even as a pro se layman, M ns had anpl e notice
and opportunity to avoid the jurisdictional bar he now faces.
I11. Conclusion

Mns failed tinely to appeal the hearings officer decision in
his case. As the Board decision of which he now seeks reviewis a
decision not to reopen his case, we have no jurisdiction to
consider his petition. For lack of jurisdiction, Mns’s petition
for reviewis

DI SM SSED.



