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PRADO, G rcuit Judge:

Abubaker Ali lbrahim (“lbrahinf), a citizen of Nigeria and a
permanent resident of the United States, was ordered renoved from
the United States by a final order of the Board of Inmmgration
Appeal s (“BlIA”) on account of a 1987 conviction for possession of
stolen mail and a 1990 conviction for forgery. |In response, he
petitions for review of a final order dismssing the appeal from

the Immgration Judge’ s order denying his applications for asylum

'Pursuant to 5" Cir. R 47.5, this Court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" Cir. R 47.5. 4.
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and wi t hhol di ng of deportation under § 208(a) and 8 243(h) of the
| mm gration and Nationality Act (“INA"), 8 U S.C. § 1158, issued
by the BIA. In response, Ilbrahimfiled a petition for review of
his Bl A renoval order in this court, challenging the BIA s
determ nation that Ibrahimis renovable as an aggravated fel on
based on his 1986 conviction for possession of stolen mail
| brahi m argues that his conviction for possession of stolen mai
under 18 U.S.C. 8 1708 is not a “theft offense” as defined by
section 101(a)(43)(G of the Act. W reject this argunent, and
we therefore dismss his petition for review.

Under the transitional rules promul gated under the |11 egal
| nmi gration Reformand | mmgrant Responsibility Act of 19962 (the
“I'' RRRA”), Pub. L. 104-208, 110 Stat. 3009, we have no
jurisdiction to consider appeals fromfinal orders of deportation

that are issued “by reason of [an alien] having commtted an

2 Title Il1-A of the Illegal Inmigration Reform and | mi grant
Responsibility Act of 1996, Sections 301-09, Pub. L. 104-208, 110
Stat. 3009 revises the procedure for renpval of aliens, including the

provisions relating to judicial review |IRRA Section 306(b).
Title Il1-A provisions’ effective date is April 1, 1997. Section
309(a) provides that Title IIl1-A and the amendnents therein,

generally “shall take effect on the first day of the first nonth
begi nning nore than 180 days after the date of the enactnent of this
Act. . . .” As IIRIRA was enacted on Septenber 30, 1996, the Title
I11-A provisions, except where otherwise indicated in |1 R RA becane
effective on April 1, 1997.

The Il RIRA, section 309(c) provides for transitional rules for
aliens who are in exclusion or deportation proceedi ngs before Apri
1, 1997. These rules apply to aliens whose final adnmnistrative
orders of exclusion or deportation are entered on or after October
31, 1996. IIRIRA section 309(c)(4). These transitional rules apply
to I brahim s case because his |Issuance to Show Cause was issued on
February 11, 1997 and the Board's Final Deportation Order was issued

on April 14, 2003.



[theft and forgery] offense covered in [S]ection 212(a)(2).”
|1 RIRA 8309(c)(4)(Q. W may, however, consider whether
| brahims conviction for “possession of stolen nail” is a theft
of fense as defined by 101(a)(43)(G of the Act.
| .

| brahimis a native and citizen of Nigeria. He cane to the
United States in 1981. On Septenber 20, 1984, |brahi mbecane a
| awf ul permanent resident of the United States. On May 5, 1987,
he was convicted in the United States District Court for the
Southern District of Texas, of the offense of “possession of
stolen mail,” in violation of 18 U.S.C. § 1708, conmtted on or
about March 1986. He was sentenced to a two-year term of
i nprisonnment for this offense. On August 10, 1990, he was
convicted in the 230th District Court of Harris County, Texas,
for the offense of “forgery,” commtted on or about March 28,
1990. He was sentenced to a three-year termof inprisonnent for
this offense. On January 31, 1997, he was convicted in the
Superior Court of Washington for King County, Washington, for the
of fense of “theft in the second degree,” in violation of RCW9A
56 040 1A, commtted on or about July 30, 1996.

On August 4, 1997, the Immgration and Naturalization
Service (“INS’) served an anended Order to Show Cause on | brahim
charging himw th being subject to deportation pursuant to INA §

241 (a)(2)(A)(ii), 8 U.S.C. 1251 (a)(2)(A)(ii) (1996), as an



alien who, at any tine after entry, has been convicted of two or
nmore crinmes involving noral turpitude, not arising out of a
single schene of crimnal m sconduct. On March 19, 1998, an

imm gration judge found | brahi mdeportable as charged, denied his
applications for INA 8 212(c) relief, asylumand w t hhol di ng of
deportation, and ordered himdeported to Germany. On August 3,
1999, the BlIA issued a decision finding | brahimstatutorily
ineligible for INA 8§ 212(c) relief and asylum but finding that
the inmnmgration judge erred in pretermtting lbrahims
application for wthhol ding of deportation. Thus, the Board
ordered | brahim s case remanded to the imm gration judge for a
full hearing on his application for that relief, and noting that
the inmnmgration judge was to first determ ne whether | brahi mhad
been convicted of a particularly serious crinme prior to ruling on
the application for withholding. On January 21, 2000, the

imm gration judge issued an oral decision in which he found

| brahimineligible for withhol ding of deportati on because his
conviction constituted particularly serious crinmes. The
immgration judge al so found that Ibrahimfailed to show that it
was nore |ikely than not that he would be tortured if he returned
to Nigeria, and, consequently, denied deferral of renoval under
Article Ill of the Convention Against Torture. Thereafter, the
imm gration judge ordered | brahi mdeported to Nigeria.

On April 14, 2003, the Board dism ssed |Ibrahims appeal. In



its decision, the Board found Ibrahimineligible for a waiver
under INA 8 212 (c) based on the Suprene Court’s decision in INS
v. Cyr, 533 U S. 289 (2001). Additionally, the Board affirned
the inmmgration judge's finding that Ibrahims conviction for
possession of stolen mail in violation of 18 U S.C. 8§ 1708 is a
“theft offense (including receipt of stolen property)” so as to
constitute an aggravated felony as defined in section
101(a) (43)(Qof the Act, 8 U.S.C. § 1101(a) (43) (Q§.

The Board rejected Ibrahims contention that “receipt of

stolen property” was not akin to “possession of stolen property

based on its precedent in Matter of Bahta, 22 I. & N Dec. 1381

(BI'A 2000). The Board found that |brahins convictions
constituted aggravated felonies for which he received an
aggregate termof inprisonnent of at |east five years. As such
the Board affirnmed the immgration judge’'s finding that |brahim
could not apply for w thholding of deportation. This petition
for review foll owed.
1. Standard of Review and Jurisdiction

The issue to be decided is whether this court has
jurisdiction to consider the clains presented in Ibrahims
petition for direct review of the BIA s final order of renoval.
The 11 RIRA deprives us of jurisdiction to hear petitions for
review filed by aliens who are deportable for having been

convicted of an aggravated felony. See 8 U S.C. 8§ 1252(a)(1l) and



(b) (“notw thstandi ng any other provision of Iaw, no court shal
have jurisdiction to review any final order of renoval against an
alien who is renovabl e by reason of having commtted a crim nal

of fense” including those covered by 8 U S.C. 8§

1227(a)(2) (A) (iii)(aggravated felony)); Florez-Garza v. Ashcroft,

328 F.3d 797,801 (5th Cr. 2003); Jobson v. Ashcroft, 326 F.3d

367, 371 (2d Cr. 2003); Randhawa v. Ashcroft, 298 F.3d 1148,

1151 (9th Gr. 2002). W retain jurisdiction, however, to
determ ne whether IIRIRA's jurisdictional bar applies. Florez-

Garza, 328 F.3d 797 at 801-02; Gousse v. Ashcroft, No. 02-4192,

2003 U.S. App. LEXI'S 16056 at *8 (2d Gir. Aug. 6, 2003): Mng Lam
Sui v. INS, 250 F.3d 105, 110 (2d Gir. 2001). W have

jurisdiction to review jurisdictional facts and to determ ne the

proper scope of our own jurisdiction. Florez-Garza, 328 F.3d at

802; Gousse, 2003 U.S. App. at *8;, Mng Lam Sui, 250 F.3d at 110.

Specifically, to determ ne whether we are precluded from
reviewing this petition, we nust inquire, first whether |brahim
is an alien and then, if he is, whether he is renovable for
having commtted a crine covered by 8 U S.C. 8§
1252(a)(2) (A (iii).®* Because we nust review whether |brahims
of fense qualifies as an aggravated felony, the jurisdictional
inquiry and the analysis on the nerits nmerge. The BIA' s

interpretation of the INA is, however, subject to established

%1t is undisputed that Ibrahimis a citizen of Nigeria and thus
an alien of the United States.



principles of deference. United States v. Aquirre-Aguirre, 526

U S. 415, 424-25 (1999).
[11. DI SCUSSI ON

In this appeal, |brahimseeks review regardi ng whet her or
not Petitioner’s convictions are of a nature that woul d
ultimately preclude jurisdiction in this court.® Wile |brahim
fails to advance any specific argunent as to why his theft and
forgery offenses are not aggravated felonies under |INA §
241(a)(2) (A (iii) as defined at INA § 1101(a)(43)(G and (R° we
w Il address the argunent he nmade before the BIA - that Ibrahins
conviction for “possession of stolen goods” is not akin to
“recei pt of stolen goods” as defined by INA § 1101(a)(43)(0.

| br ahi m was convi cted of possession of stolen mail in
violation of Title 18 U.S.C. § 1708. W hold that a conviction
obtai ned under 8§ 1708 is categorically a “theft offense” — and

therefore an aggravated felony — within the neaning of 8 U.S.C. §

4 Section 309(c)(4) of the Il R RA states:

[T] here shall be no appeal pernmitted in the case
of an alien who is inadnmssible . . . by reason
of having coommitted a crininal offense covered
in [S]lection 212(a)(2)

> That statute states:

(43) The term “aggravated fel ony” nmeans -

. . . (G atheft offense (including receipt of
stolen property) or burglary offense for which
the termof inprisonnent at [sic] |east one year
. . .(R) an offense relating to commerci al

bri bery, counterfeiting, forgery, or trafficking
in vehicles the identification nunbers of which
have been altered for which the term of

i mprisonnment is at | east one year
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1101(a) (43) (0.

The BI A found | brahi m deportabl e because his conviction for
possession of stolen mail was a “theft offense” as defined by 8
U S C 1101(a)(43)(G. In determ ning whether an offense
qualifies as an aggravated felony, we |look to the statute under
whi ch the person was convicted and conpare its elenents to the
definition of an aggravated felony in 8 U S.C. 8§ 1101(a)(43).

See Taylor v. United States, 495 U. S. 575, 602, 109 L.Ed. 2d 607,

110 S.Ct. 2143 (1990); Randhawa, 298 F.3d at 1152; United States

v. Corona- Sanchez, 291 F.3d 1201, 1205 (9th Cr. 2002). W nust

therefore determ ne whet her “possession of stolen mail” is a
“theft offense” and thus an aggravated felony under the 8 U S. C
§ 1101(a)(43).

In our determ nation, we apply the categorical approach.
Gousse, 2003 U. S. App. at *9-10; Randhawa 298 F. 3d at 1152.
The categorical approach anal ysis asks whether the statutory
definition of the offense of conviction is any broader than an
of fense defined as an "aggravated fel ony" under federal |aw

Gousse, 2003 U. S. App. LEXIS 16056 at *10. See Jobson, 326 F. 3d

at 371-72 (applying categorical approach to determ ni ng whet her
of fense is renovable "crinme of violence" under 18 U S.C. 88 16);

Dalton v. Ashcroft, 257 F.3d 200, 204 (2d Cr. 2001)(sane); Mng

Lam Sui, 250 F.3d at 109, 116-18 (applying categorical approach
to whether offense is a renovabl e offense that "invol ves fraud or

deceit in which the loss to . . . victins exceeds $ 10, 000" under



8 U.S.C. §§ 1101(a)(43)(M(i)); Mchel v. INS, 206 F.3d 253, 263

(2d Cir. 2000) (applying categorical approach to whether offense
is crime involving "noral turpitude" under 8 U S.C. 88
1227(a)(2) (A) (ii)). Unless the offense of conviction is broader,
the petitioner has commtted an "aggravated fel ony" irrespective
of the particular circunstances of his crine. Gousse, 2003 U. S

App. at *10 See, also, Sui, 250 F.3d at 116.

Congress did not define the term*“theft offense” in 8
US C 1101(a)(43)(G. Thus, under Taylor, we must construe and

define the neaning of the phrase. Corona-Sanchez, 291 F. 3d at

1204. O her circuits have considered this issue and this Court
finds their concl usions persuasive.

The Seventh, Ninth and Tenth Crcuits have adopted a generic
definition of “theft offense” in the context of 8 U S C
1101(a)(43) (G . That definition reads:

[A theft offense] is a taking of property or an

exercise of control over property w thout consent with

the crimnal intent to deprive the owner of rights and

benefits of ownership, even if such deprivation is |ess

than total or pernmanent.

Cor ona- Sanchez, 291 F. 3d at 1205 (quoting Hernandez-Mancilla v.

NS, 246 F.3d 1002, 1009 (7th Gr. 2001), see also United States

v. Vasquez-Flores, 265 F.3d 1122, 1125 (10th Gr. 2001). Relying

on the Seventh Crcuit’s determnation that this “definition is
closer to the ‘the generic sense in which the termis now used in

the crimnal codes of nobst states’ and as ‘envisioned by the



Suprene Court,’” the Ninth and Tenth Crcuits adopted this

definition.® Corona-Sanchez, 291 F.3d at 1205. This Court

recogni zes the desirability of a uniformnational definition as

suggested by the Suprene Court in Taylor. Id. As such, we al so

adopt the Seventh Circuit’s construction.

Havi ng adopted a definition of “theft offense,” we continue
our categorical inquiry by looking to the statute under which
| brahi m was convicted. Randhawa, 298 F.3d at 1153. The Ninth
Circuit considered this very issue and we agree with their
determ nation that a conviction under 18 U S.C. 8§ 1708 facially
qualifies as a conviction for a theft offense (and thus an
aggravated fel ony) because that statute crimnalizes only that

conduct that fits within Corona-Sanchez’s [our] definition of a

theft offense.” [d. Title 18 U.S.C. 8 1708 provides as foll ows:

Whoever steals, takes, or abstracts, or by fraud or
deception obtains, or attenpts so to obtain, fromor
out of any mail, post office, or station thereof,
letter box, mail receptacle, or any mail route or other
aut hori zed depository for mail matter, or froma letter
or mail carrier, any letter, postal card, package, bag,
or mail, or abstracts or renoves from any such letter,
package, bag, or mail, any article or thing contained
therein, or secretes, enbezzles, or destroys any such

5 This definition is also consistent with the BIA' s

determ nati on that:

the reference to “receipt of stolen property” in section
1101(a)(43) (G of the INA was intended in a generic sense
to include the category of offenses involving know ng
recei pt, possession, or retention of property fromits
rightful owner

Matter of Bahta, 22 1.& N. Dec.at *23-24.
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| etter, postal card, package, bag, or mail, or any
article or thing contained therein; or

Whoever steals, takes, or abstracts, or by fraud or
deception obtains any letter, postal card, package,

bag, or mail, or any article or thing contained therein
whi ch has been |left for collection upon or adjacent to
a collection box or other authorized depository of nai
matter; or

Whoever buys, receives, or conceals, or unlawfully has
in his possession, any letter, postal card, package,
bag, or mail, or any article or thing contained

t herein, which has been so stol en, taken, enbezzled, or
abstracted, as herein described, know ng the sane to
have been stol en, taken, enbezzled, or abstracted --

Shall be fined under this title or inprisoned not nore
than five years, or both.

Both 18 U.S.C. §8 1708 and our definition require a show ng that a
def endant know ngly possess stolen mail. Randhawa, 298 F. 3d at
1153-54 . As such, we agree with the Ninth Circuit that § 1708
is no nore broad on its face than our settled definition of a

“theft offense.” 1d. at 1154.

Accordi ngly, because we are without jurisdiction to consider
| brahim s petition, respondent’s notion to dismss petition for

| ack of jurisdiction is GRANTED and the petition is D SM SSED

Further, respondent’s alternative notion for an extension of
sixty (60) days after disposition of notion to dism ss petition

in which to file the admnistrative record is DEN ED as MOOT.
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