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Petitioner Mrza Baig has filed a petition for review of a
final order of the Board of Inmgration Appeals (“BlIA’) denying
his notion to reopen his deportation proceeding. W review for
abuse of discretion the BIA's denial of a notion to reopen.

See Lara v. Trom nski, 216 F.3d 487, 496 (5th Cr. 2000).

Baig remained in the United States beyond his voluntary
departure date. As a result, the Bl A determ ned that he was
statutorily ineligible for an adjustnent of status and denied his

nmotion to reopen. Baig argues that the Bl A abused its discretion

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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because, after the conclusion of his deportation hearing, he
becane eligible for an adjustnent of status due to his | abor
certification under the Legal Immgration Famly Equity Act (LIFE
Act) Amendnents. ™

Because Bai g’ s deportation proceedi ngs commenced prior to
the effective date of the Illegal Inmgration Reform and
| mrm grant Responsibility Act (IIRIRA), the governing statutory
provisions are found in the nowrepeal ed Section 242B(e)(2)(A) of
the Immigration and Nationality Act (INA), 8 U S.C. § 1252h,"
whi ch provides in pertinent part:

Any alien allowed to depart voluntarily under 244(e)(1)

or who has agreed to depart voluntarily at his own

expense under Section 242(b)(1) who remains in the

United States after the schedul ed date of departure,

ot her than because of exceptional circunstances, shal

not be eligible for relief described in paragraph (5)

for a period of 5 years after the schedul ed date of

departure or the date of unlawful reenter,

respectively.
I NA § 242B(e)(2)(A), 8 U.S.C. § 1252b(e)(2)(A) (repeal ed 1996).
The relief that is unavailable due to a failure to voluntarily
depart includes adjustnents of status. 1d. 8§ 242B(5) (0
8 U S.C. 8 1252b(5)(C) (repeal ed 1996). For purposes of the

vol untary departure provisions, “[t]he term‘exceptional

" The LI FE Act | ocated at Pub. L. No. 106-553, and the LIFE
Act Amendnents of 2000 at Pub. L. No. 106-554.

The IIRIRA repealed 8 U. S.C. § 1252b and repl aced it
with a new renoval proceeding provision codified at 8 U S. C
8§ 1229a. However, the provisions of 8 US. C § 1252b apply to
this matter because Bai g’ s deportation proceedi ngs conmenced
prior to the April 1, 1997, effective date of the |IIR RA
See Romani v. INS, 146 F.3d 737, 738 n.1 (9th Cr. 1998).
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circunstances’ refers to exceptional circunstances (such as
serious illness of the alien or death of an immedi ate relative of
the alien, but not including | ess conpelling circunstances)
beyond the control of the alien.” 1d. § 242B(f)(2), 8 U S. C

8§ 1252b(f)(2)(repeal ed 1996). Subsequent statutory changes
creating eligibility for adjustnent of status are not one of the

enuner at ed “exceptional circunstances.” See Shaar v. INS,

141 F. 3d 953, 957 (9th G r. 1998). Accordingly, the BIA did not
abuse its discretion in denying Baig's notion to reopen his
deportation proceedings. See Lara, 216 F.3d at 496.

Baig further argues that his due process rights were
vi ol ated when the BIA denied his notion to reopen deportation
proceedi ngs prior to the Immgration and Naturalization Service
(INS), ™™ responding to his request for an extension of voluntary
departure. W review due process challenges in inmmgration

proceedi ngs de novo. Anwar v. INS, 116 F.3d 140, 144 (5th G

1997).

Baig's argunent is not supported by the record as he did
receive notice of the INS s denial of his extension request prior
to filing his notion to reopen. Mbreover, Baig has no
fundanental right to be present in the United States.

See Shaar, 141 F.3d at 958 (citing Harisiades v. Shaughnessy,

342 U.S. 580, 586-87 (1952)).

" The enforcenent functions of the INS have since been
transferred to the Departnent of Honel and Security. 6 U S C
§ 251.
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PETI TI ON DEN ED.



