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PER CURI AM *
Ni ckey, Carol, Duane, Denyse, and Daniella Deane’™ have
filed a consolidated petition for review of the Board of
| mm gration Appeals’ (BIA's) order in their renoval proceedi ngs.

They argue that the immgration judge (1J) erred in determ ning

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.

" Nickey and Carol Deane are the parents of Duane, Denyse,
and Daniella. See blue brief, 2.
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that they were renovabl e based solely on uncontroverted
Non-lmm grant Information System (NII'S) reports which showed
the nanme, date of birth, and country of birth of each of the
petitioners, and which showed that each of the petitioners
had entered the United States as visitors in 1993 but had not
departed. They argue that the NIIS reports were never properly
authenticated or verified by the Immgration and Naturalization
Service (INS).

The test for admssibility of evidence in deportation
proceedi ngs is whether the evidence is probative and
fundanentally fair so as not to deprive the alien of due

process. Bustos-Torres v. INS, 898 F.2d 1053, 1055 (5th Cr

1990). The Federal Rules of Evidence are not applicable. 1d.
Whet her the BIA erred in relying on the NIIS reports is a

question of law that this court reviews de novo. See Lopez-&onez

v. Ashcroft, 263 F.3d 442, 444 (5th Gr. 2001)(BIA rulings on

questions of |aw are reviewed de novo); see also Yongo v. INS,

355 F.3d 27, 30 (1st G r. 2004) (review ng, de novo, a claimthat
Bl A relied on unaut henti cated docunents).

“IOfficial I NS docunents have been admitted in deportation
proceedings . . . when the person to whomthe docunent refers
does not attenpt to inpeach the information in the docunent.”

Bust os-Torres, 898 F.2d at 1056. Mbreover, the requirenment of

authentication “is satisfied by evidence sufficient to support

a finding that the matter in question is what the proponent
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clains.” MConathy v. Dr. Pepper/Seven Up Corp., 131 F. 3d 558,

562 (5th Gr. 1998). Each of the NIIS reports offered into

evi dence contained a stanp certifying that they were reports
obtained fromINS records of which the Attorney CGeneral was the

| egal custodian. The agent who offered the reports testified
regardi ng the source of the information in the reports and
expl ai ned how the reports were generated. This information was
sufficient to establish the authenticity of the reports. W find

the decision in Matter of Martinez, 16 |. & N. Dec. 723, 724,

1979 WL 44437 (BI A Apr. 25, 1979), to be inapposite.

During their testinony at the hearing, the petitioners
admtted their identities but invoked the Fifth Armendnent in
response to all further questioning. Although their attorney
elicited testinony that information contained in NIIS reports
m ght not be correct, the petitioners nmade no attenpt to show
that the information in the reports before the IJ were, in fact,
incorrect. Under such circunstances, the BIA did not err in
determ ning that the INS established deportability by clear and

convi nci ng evidence. See Hernandez-Garza v. INS, 882 F.2d 945,

947 (5th CGir. 1989).
Accordingly, the petition for review is DEN ED
We do not consider the petitioners’ argunent that the |J
erred in determning that their notion to suppress was noot.
The petitioners’ notion for costs and attorney’s fees is DEN ED

See 5TH QR R 47.8.2(a).



