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Candido Alberto Rubio has filed a petition for review of a
final order of the Board of Inmgration Appeals (BIA denying his
motion to reopen his renoval proceeding. Rubi 0’ s underlying
request for cancellation of renoval was denied because it was
determned that he had not established five years of [|awful,

conti nuous, physical presence in the United States. See 8 U S.C

§ 1229b(a).

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



“The BIA's factual findings are reviewed for substantial
evidence; rulings of Jlaw, de novo, deferring to the BIA s
interpretation of the inmmgration statutes.” M rel es-Val dez v.
Ashcroft, 349 F.3d 213, 215 (5th Cr. 2003) (internal citation
omtted). Denial of a notion to reopen in an immgration
proceeding is reviewed only for abuse of discretion. I NS v.
Doherty, 502 U.S. 314, 323 (1992).

“Congress explicitly granted federal courts the power to
review ‘final order[s] of renmoval’ in[8 U S. C] § 1252(a)(1), and
“inmplicit in this jurisdictional grant is the authority to review
orders denying notions to reopen any such final order’.” Assaad v.
Ashcroft, 378 F.3d 471, 474 (5th Cr. 2004) (quoting Patel v.
United States Attorney General, 334 F.3d 1259, 1261 (11th Gr.
2003)). However, “where a final order of renoval is shielded from
judicial reviewby a provisionin[8 US.C] § 1252(a)(2), so, too,
is [the BIA's] refusal to reopen that order”. Id. (internal
quotations omtted). Because the denial of Rubio s cancellation of
renmoval request was based on a determnation that he was not
statutorily eligible for that relief, we would have jurisdictionto
review that determnation if it were currently before us.
Mrel es-Val dez, 349 F. 3d at 216-17 (interpreting 8 1252(a)(2)(B)).
Gven that fact, we have jurisdiction to review the denial of

Rubi 0’s notion to reopen.



Rubi o’s notion to reopen was based on his assertion that he
received ineffective assistance of counsel during his renoval
pr oceedi ngs. Rubi o contended that, absent counsel’s poor
performance, he would have been found statutorily eligible for
cancel l ati on of renoval and woul d have been granted that relief.

Based on our review of the record, there was substanti al
evi dence to support the BIA's finding that Rubio did not enter this
country until after 1 January 1982 and, therefore, was not properly
admtted for Ilawful residency. See 8 U S C § 1255a(2).
Accordingly, Rubio did not neet the statutory requirenents for
cancel |l ati on of renoval under 8 U.S.C. § 1229b(a). Because Rubio
has not shown that his former counsel’s actions denied hima fair
heari ng or due process, his ineffective assi stance of counsel claim
fails. See Matter of Lozada, 19 | & N Dec. 637, 638 (Bl A 1988).
Therefore, the BIA did not abuse its discretion in denying the

notion to reopen.
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