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PER CURI AM *

This appeal arises froma dispute between Plaintiff-
Appellant Gty of McConb City, Mssissippi (MConb) and
Def endant - Appel | ee David W Mers (Myers). Mers is a

menber of MConb’s Board of Selectnen (Board). He also

* Pursuant to 5STHGQR R 47.5, the court has determ ned
that this opinion should not be published and is not
precedent except under the limted circunstances set forth
in 5THGQR R 47.5.4.



represents a portion of the city in the M ssissippi House of
Representatives (House). As a result of a dispute with
ot her nenbers of the Board, MConb sought to end Myers’s
dual service on the Board and in the House by passing an
anendnent to McConb’s city charter which prohibited a public
official in McConb fromserving as an el ected official of
any governnental entity which either appropriates funds to
McConb or has the power to grant or deny a request by MConb
for any action relating to the operation of the nunici pal
gover nnent of M Conb.

On August 14, 2002, McConb filed a lawsuit in the
Circuit Court of Pike County, M ssissippi seeking a
decl aratory judgnent holding that, subject to final forma
approval as required by law, the charter anmendnent is a
val i d exercise of municipal authority by MConb which
“violates no state law, federal law, or the constitutions of
the United States or the State of M ssissippi;” that
i ndependent of the charter anendnent, sinultaneous service
in the M ssissippi Legislature and the Board violates the
separation of powers doctrine of the M ssissipp
constitution; and that such dual service vacates one of the

two conflicting offices.



Myers pronptly renoved the case to the United States
District Court for the Southern District of Mssissippi. On
summary judgnent, the district court held, in a |lengthy
opi ni on di scussing Mssissippi |aw, that neither the
M ssi ssippi Constitution nor the common | aw rul e agai nst
hol di ng i nconpati ble offices forbids Myers’s sinmultaneous
service in the House and on the Board. MConb then appeal ed
the judgnent to this court.

Upon review, it is evident that McConb’s state court
lawsuit was inproperly renoved. Renoval of a civil action
fromstate court is allowed only if the district courts of
the United States woul d have original jurisdiction over the

action. 28 U S C 8§ 1441(a) (2000); Caterpillar Inc. v.

Wllians, 482 U S. 386, 392 (1987). Absent diversity of
citizenship, which does not exist here, federal question
jurisdiction is required. Wether a federal court would
have federal question jurisdiction over the action is

governed by the well-pleaded conplaint rule. Caterpillar,

482 U.S. at 392. This rule states that “[a] case arises
under federal lawif it is apparent fromthe face of the
plaintiff’s conplaint . . . that the plaintiff’s cause of
action was created by federal law . . . .” ERWN CHEMERI NSKY,

FEDERAL JURISDICTION 8 5.2.3, at 276 (4th ed. 2003); accord



Louisville & Nashville R R v. Mttley, 211 U S. 149, 152

(1908) .

From what we have set out above about MConb’s
conplaint, it is clear that McConb’s cause of action deals
exclusively with state law. This is how the district court
viewed the dispute, rendering a judgnent based solely on
state law issues. The only nention of federal law in
McConb’ s conpl ai nt consisted of its one-line request for a
decl aration that the anmendnent did not violate federal |aw.
This request is akin to the anticipation of a federal
defense. It is well established that federal question
jurisdiction is not created through a plaintiff’s

anticipation of a federal defense. See, e.qg., R vet v.

Regi ons Bank of lLa., 522 U S. 470, 475 (1998) (“A defense is

not part of a plaintiff's properly pleaded statenent of his
or her claim”); Mtttley, 211 U S. at 152 (“It is not
enough that the plaintiff alleges sone anticipated defense
to his cause of action, and asserts that the defense is

i nval i dated by sonme provision of the Constitution of the
United States.”). Accordingly, we hold that federal
gquestion jurisdiction was unavail able here and this case was

i nproperly renoved fromstate court.



For the foregoing reasons, we VACATE the judgnent of
the district court and REMAND with instructions to remand
the case to the GCrcuit Court of Pike County, M ssissippi.

Costs shall be borne by Myers.



