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PER CURI AM *

Robert Allen (“Allen”), Mssissippi prisoner #85120, appeals
the district court’s dismssal of his civil action with prejudice
as to it being brought under 42 U S. C. § 1983 and w t hout
prejudice for failure to exhaust state renedies as to it being
brought as a habeas corpus action pursuant to 28 U S.C. § 2254.

Pursuant to FED. R App. P. 22(b)(2), we have construed his notice

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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of appeal as a request for a certificate of appealability (“COA”)
to appeal the denial of his 28 U S.C 8§ 2254 clains. Allen
asserts that he has sought relief fromprison authorities w thout
success and argues the nerits of his 28 U S.C. § 2254 clains. He
continues to seek release fromincarceration and nonetary damages
for his allegedly illegal confinenent.

As Allen has not challenged the district court’s
determ nation that his clains were not cognizable in a 42 U S. C

8§ 1983 action, he has waived any such chall enge. See Yohey v.

Collins, 985 F.2d 222, 224-25 (5th Gr. 1993). To the extent
that Allen seeks nonetary damages for his allegedly illegal

i ncarceration, his clainms are barred because he has not yet had
hi s confinenment decl ared unconstitutional in a habeas corpus

action or other proceeding. See Heck v. Hunphrey, 512 U S. 477,

486- 87 (1994).

This court nmay grant a COA “only if the applicant has nmade a
substantial show ng of the denial of a constitutional right.” 28
US C 8§ 2253(c)(2). Wen a district court’s ruling is based on
a procedural ground, a COAwW Il issue only if the applicant shows
“that jurists of reason would find it debatabl e whether the
petition states a valid claimof the denial of a constitutional
right and that jurists of reason would find it debatabl e whet her
the district court was correct in its procedural ruling.” Slack

v. MDaniel, 529 U S. 473, 484 (2000).
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The district court correctly determned that Allen could
raise his clainms in a state habeas corpus petition. See Mss.
CooE ANN. 8 99-39-5(1)(g). As Allen has not raised his clains in
a state habeas corpus proceedi ng, he has not exhausted his state

remedies. See Days v. Johnson, 322 F.3d 863, 866 (5th Cr

2003). Therefore, Allen has not shown that reasonable jurists
would find the district court’s procedural ruling debatable or
wrong. See Slack, 529 U S. at 484.

The district court’s dismssal of Allen's 42 U . S.C. § 1983

clains is AFFIRMED, and Allen’s request for a COA is DEN ED



