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Ver sus
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Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 2:01-Cv-17-J

Bef ore GARZA, DeMOSS, and CLEMENT, G rcuit Judges.
PER CURI AM *
M chael Wayne Vester, Texas prisoner no. 640676, has filed a

nmotion to proceed in forma pauperis (I FP) on appeal challenging

the district court’s certification that his appeal is not taken

in good faith. See Baugh v. Taylor, 117 F.3d 197, 199-202 (5th

Cir. 1997). Vester alleged in his 42 U S.C. 8§ 1983 conpl ai nt
that several defendants displayed deliberate indifference to his

serious nmedi cal needs and that anot her defendant retali ated

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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against himfor filing a grievance concerning the nedical claim
The district court dism ssed the deliberate indifference clains
pursuant to 28 U.S.C. 88 1915A and 1915(e)(2) because they | acked
any arguable basis in fact or law. The remaining clai mwas
di sm ssed by a judgnent as a matter of |law under FED. R Cw.
P. 50 after Vester failed to present any evidence at trial to
support his clains.

Vester has failed to address the district court’s reason for
dism ssal. He has thereby waived any issue relevant to his

entitlenment to | FP status on appeal. See Yohey v. Collins, 985

F.2d 222, 224-25 (5th Cr. 1993).

Vester fails to show that he could raise any nonfrivol ous
i ssue on appeal. H's notion to proceed IFP is therefore DEN ED
and his appeal is DI SM SSED AS FRI VOLOUS. See Baugh, 117 F.3d at
202 and n.24; 5THQR R 42.2.

To the extent Vester’s brief nmay be liberally construed to

seek transcripts without cost, that notion is DENIED. See Harvey

V. Andrist, 754 F.2d 569, 571 (5th Gr. 1985).

For purposes of the “three-strikes” provision of 28 U S. C
8§ 1915(g), the district court’s dism ssal under 28 U. S C
88 1915A and 1915(e)(2) counts as a strike, and the dism ssal of

this appeal as frivolous counts as a second strike. See Adepegba

v. Hammons, 103 F.3d 383, 387-88 (5th Cr. 1996). Accordingly,
Vester is cautioned that if he accunul ates three strikes, he wll
not be permtted to proceed IFP in any civil action or appeal

filed while he is incarcerated or detained in any facility



No. 04-10300
-3-

unl ess he is under imm nent danger of serious physical injury.
See 28 U. S.C. § 1915(9).
| FP MOTI ON DENI ED; APPEAL DI SM SSED; ALL OTHER MOTI ONS

DENI ED, WARNI NG | SSUED UNDER 28 U.S.C. 8§ 1915(9).



