United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T October 21, 2004

Charles R. Fulbruge llI
Clerk

No. 04-10382
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
GARY DONNELL SI MVONS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:02-CR-155-2-G

Before JOLLY, JONES, and WENER, C rcuit Judges.
PER CURI AM *

Gary Donnell Simmons, federal prisoner #28403-177, appeals
the district court’s denial of his post-judgnent notion seeking
renmoval fromhis presentence report of the notation of a
conviction in Decenber 1980 for aggravated assault with a deadly
weapon, for which he received no crimnal history points.

Si mons has appeal ed fromthe denial of a neaningl ess,

unaut hori zed noti on. See United States v. Early, 27 F.3d 140,

142 (5th Gir. 1994).

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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This appeal is without arguable nerit and is therefore

frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th Cr

1983); 5TH QR R 42.2. Accordingly, the Governnent’s notion to
dism ss the appeal as frivolous is GRANTED. Sinmmons is warned
that he will be subject to sanctions if he makes any further
frivolous filings. APPEAL DI SM SSED AS FRI VOLOUS; SANCTI ON

WARNI NG | SSUED



