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PER CURI AM *

Pedro Antoni o Lopez-Delgadillo appeals the sentence inposed
followng his guilty-plea conviction of being found in the United
States, wthout permssion, followng his conviction of an
aggravated felony and subsequent deportation. See 8 U S C
8§ 1326(a), (b). Lopez-Delgadillo did not raise his appellate
argunents in the district court. Accordingly, this court wll

review the issues for plain error only. United States v. Q ano,

507 U.S. 725, 732-35 (1993).

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



Construed l|iberally, Lopez-Delgadillo first argues that the
district court should have treated his 1996 conviction of
possession of a controlled substance and his 1999 conviction of
delivery of a controlled substance as “related” for purposes of
calculating his crimnal history points under the United States
Sentenci ng Cui del i nes. He notes that the terns of probation
i nposed agai nst himin each of those cases were revoked at the sane
hearing and the revocation sentences were ordered to run
concurrently. Lopez-Delgadillo’ s argunent |acks nerit. See United

States v. Kates, 174 F. 3d 580, 584 (5th Cr. 1999). Mboreover, the

district court did not commt plain error in calculating Lopez-
Delgadillo’'s crimnal history points. See US. S G 8§ 4Al1.1 and
4A1. 2.

Lopez-Degadillo next argues that the 96-nonth term of
i nprisonment inposed in his case is excessive and violates the
Ei ght h Amrendnent prohi bition against cruel and unusual puni shnent.

Measured against the Rummel v. Estelle, 445 U S. 263 (1980),

benchmark, however, Lopez-Degadillo's sentence is not grossly
di sproportionate to his offense and does not violate the Eighth
Amendnent .

Finally, Lopez-Delgadillo argues that the district court
commtted plain error by sentencing him under the nmandatory

Sent enci ng Qui del i nes schene hel d unconstitutional in United States

v. Booker, 125 S. . 738 (2005). Lopez-Delgadillo has satisfied
the first two prongs of the plain error analysis by show ng that
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the district court commtted error that was plain. See United

States v. Martinez-Lugo, 411 F.3d 597, 600 (5th Cr. 2005).

However, he has not satisfied the third prong of the plain error
anal ysis by showi ng that the error affected his substantial rights.
See id. at 600-01.

For the foregoing reasons, the judgnent of the district court

i s AFFI RMVED.



