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PER CURI AM *

Pok Seong Kwong and An Yuan appeal the district court’s
summary judgnment against their clains alleging race, national
origin, and religious discrimnation and retaliation in violation
of Title VII of the Cvil R ghts Act of 1964, 42 U S.C. § 2000e et
seq. . For the reasons set forth below, we AFFIRM the district

court.

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on shoul d not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.
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Pok Seong Kwong (“Kwong”), of Ml aysi an- Chi nese descent,
and An Yuan (“Yuan”), of Chinese descent, worked in the IT
Departnent at Anerican Fl ood Research, Inc. (“AFR’), a conpany that
provi des custoner-requested flood zone certifications. Together,
Kwong and Yuan were responsible for the online *“production”
conputer systens that processed conputer-assisted flood zone
certification requests. On Thursday, Novenber 15, 2001, Kwong and
Yuan submtted a letter to AFR s Presi dent conpl ai ni ng of repeated
di scrim nation against themon the basis of their race, national
origin, and religion, and denmandi ng $180, 000 each as conpensati on.
Later that day, AFR discovered problens wth the aut omated mappi ng
system flood zone requests for certain areas of the country were
failing to be processed. Further, AFR di scovered that the outbound
fax server had slowed to a standstill. Subsequent investigation of
AFR s conputer systens failure indicated that the failures were the
result of harnful progranms installed on the conputers.

The foll ow ng day, Friday, Novenber 16, Yuan and Kwong
arrived at work. Shortly after arriving, however, Yuan went hone
si ck. Kwong |l ater nmet Yuan at Yuan’s hone, and the two of them
went to lunch together. Wile at lunch, the two of them di scussed
t he ongoi ng problens with AFR s conputer systens. Neither of them
returned to work that day; instead, following |unch, they went to
the mall where they played video ganes and drank coffee. That

evening, they went to a restaurant for food and dri nks.



AFR term nated Kwong on the evening of that day by
pl acing an open letter on his door. The conpany delivered a
termnation letter to Yuan’s hone the next day, Saturday,
Novenber 17, 2001.

Kwong and Yuan filed a two-count Conplaint in the
district court after filing a formal charge of discrimnation and
retaliation with the Equal Enploynent Qpportunity Conmm ssion
(“EECC’). On April 16, 2004, the district court rendered summary
j udgnent against the plaintiffs. The court held that Kwong and
Yuan failed to present evidence that would establish a prinma facie
case of discrimnation. It also held that, although Kwong and Yuan
sufficiently established a prima facie case of retaliation, they
failed to present sufficient evidence that would indicate that
AFR s proffered expl anations for dism ssal were pretextual. Kwong
and Yuan appeal .

St andard of Revi ew
W review a summary judgnent de novo and are bound by the

sane standards as those enpl oyed by the district court. See Chaplin

V. NationsCredit Corp., 307 F.3d 368, 371 (5th Gr. 2002). Nanely,

summary judgnent is appropriate only where “‘the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any,” when viewed in the light
nost favorable to the non-novant, ‘show that there is no genuine

issue as to any material fact.”” TIGlns. Co. v. Sedgw ck Janes,




276 F.3d 754, 759 (5th Cr. 2002) (quoting Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 249-50, 106 S.C. 2505 (1986)). This

court will not consider evidence or argunents that were not
presented to the district court for its consideration in ruling on

t he noti on. Ellison v. Software Spectrum Inc., 85 F.3d 187, 191

(5th Gir. 1996).
Di scrimnation
To establish a prima facie case of discrimnation based
on race or national origin, a plaintiff nust usually show that
(1) he suffered an adverse enpl oynent action; (2) he was qualified
for the position; (3) he was within the protected class at the tine

of the decision; and (4) the person sel ected as repl acenent was not

within the protected class. R 0s v. Rossotti, 252 F.3d 375, 378
(5th Gir. 2001).

Kwong and Yuan presented no evidence to the district
court that would establish that they were qualified for the
position or that they were replaced by individuals not within the
protected class. In their brief before this court, Kwong and Yuan
now raise a variety of reasons why the trial court erred and as
evidence to support their argunent, point to materials that were
not before the district court. The appellants have not provided

grounds for reversing the district court’s judgnent. See Ellison,

85 F.3d at 191.

Ret al i ati on



Aplaintiff establishes a prinma facie case of retaliation
by showi ng: (1) that he engaged in activity protected by Title VII
or the ADEA; (2) that an adverse enploynent action occurred; and
(3) that there was a causal connection between the participationin
the protected activity and the adverse enploynent decision.

Shirley v. Chrysler First, Inc., 970 F.2d 39, 42 (5th Gr. 1992).

Kwong and Yuan argue that they were termnated in
retaliation for their letter to AFR al l eging racial discrimnation
and demandi ng $180, 000 each. The district court agreed and
determ ned that Kwong and Yuan had established a prina facie case
of retaliation, comenting that close timng between an enpl oyee’s
protected activity and an adverse action agai nst him may provide

the required causal connection. See Evans v. Gty of Houston, 246

F.3d 344, 354 (5th Gr. 2001). As an affirmative defense to the
prima facie case of retaliation, AFR provided evidence that it
termnated Kwong and Yuan for: (1) abandoning their | obs;
(2) intentionally causing the conputer mapping problens; and
(3) violating several provisions of AFR s Policies and Procedures
Manual .* Kwong and Yuan adnmitted that they left work early w thout
notifying their supervisor. To nake a show ng of pretext suffi-

cient to submt their case to a jury, Kwong and Yuan “nust put

! Anong its reasons for termnating Kawong and Yuan, AFR specifically
contends that they violated section XI of the Policies and Procedures Mnual
whi ch aut horizes inmmediate term nation of enployees who, anobng other things,
refuse to help out on special assignments, refuse to obey a supervisor’s
instructions pertaining to work, and | eave work before the end of the work day
wi t hout aut hori zati on.



forward evidence rebutting each of the nondiscrimnatory reasons

the enpl oyer articulates.” Wllace v. Methodi st Hosp. System 271

F.3d 212, 220 (5th GCr.2001) (enphasis added and citations
omtted). Kwong and Yuan failed to present evidence raising a
genui ne fact issue of pretext as to each of the non-discrimnatory
reasons offered by AFR Thus, the trial court properly granted
AFR s notion for sunmary judgnent on the all egation of retaliation.

For the foregoing reasons, the district court’s summary
j udgnent order is AFFI RVED

AFFI RVED.



